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QUESTION PRESENTED 

Whether statements of the reasons for the 1947 dis¬ 
charge of appellee, a former civilian employee of the Army 
Audit Agency, made by the appellant, Director of Civilian 
Personnel (Army) Finance Corps, and Special Assistant 
for Civilian Personnel to the Chief, Army Audit Agency, 
during the course of a telephone conversation in 1952 with 
an attorney, whom appellee had consulted regarding pos¬ 
sible further administrative action on appellee’s behalf, 
were either absolutely or qualifiedly privileged? 


(i) 


INDEX 


Page 

Question presented . i 

Jurisdictional statement . 1 

Statement of ease . 1 

Statement of points . 6 

Summary of argument. 6 

Argument . S 

I. Appellant’s action was taken in connection with the per¬ 
formance of official duties and thus covered by the 
absolute immunity of Government officers or employees 

from liability for damages for official acts. S 

II. Appellant’s statements are non-actionable because quali- 

fiedlv privileged . 13 

Conclusion . IS 

Appendix . 19 

CITATIONS 

Cases: 

Adams v. Home Oicners’ Loan Corporation, 107 F. 2d 139 

(C.A. S) . 19 

Alabama <C' V. It. Co. v. Brooks, 69 Miss. 16S, 13 So. S47. 15 

Booth v. Fletcher, 69 App. D.C. 351, 101 F. 2d 676, cer¬ 
tiorari denied, 307 U.S. 628 . 20 

Brown v. Elm City Lumber Co., 167 N.C. 9, S2 S.E. 961. 15 

Brown v. Rudolph, 58 App. D.C. 116, 25 F. 2d 540, certiorari 

denied, 277 U.S. 605. 19 

Burns v„ Spiller, 82 U.S. App. D.C. 91, 161 F. 2d 377, certi¬ 
orari denied, 332 U.S. 792 . 19 

Camp v. Recreation Board, 104 F. Supp. 10 (D.C. D.C.). 20 

Carson v. Bchlen, 136 F. Supp. 222 (D. R.I.). 20 

Cassel v. Overholser, 83 U.S. App. D.C. 350, 169 F. 2d 683, 

certiorari denied, 336 U.S. 939. 20 

Cooper v. O’Connor, 69 App. D.C. 100, 99 F. 2d 135, certi¬ 
orari denied, 305 U.S. 643. 7,9,12,13,19 

Cooper v. O’Connor, 70 App. D.C. 238, 105 F. 2d 761. 20 

Dalehite v. United States, 346 U.S. 15. 8 

Beak v. Pace, SS U.S. App. D.C. 50, 185 F. 2d 997. 4, 6,14 

DeArnaud v. Ainsworth, 24 App. D.C. 167, dismissed, 199 U.S. 

616 .12,13,19 

DeBusk v. Harvin, 212 F. 2d 143 (C.A. 5). 20 

Dickins v. International Brotherhood, 84 U.S. App. D.C. 51, 

171 F. 2d 21. 16 

Dodes v. Weygandt, 173 F. 2d 965 (C.A. 6). 20 

Fletcher v. Wheat, 69 App. D.C. 259, 100 F. 2d 432, certi¬ 
orari denied, 307 U.S. 621. 20 

Gibson v. Reynolds, 172 F. 2d 95 (C.A. 8), certiorari denied, 

337 U.S. 925 . 20 

(HI) 






























Oases—Continued 


IV 


Page 

Glass v. Ickes, 73 App. D.C. 3, 117 F. 2d 273, certiorari de¬ 
nied, 311 U.S. 718.. 19 

Gregoire v. Biddle, 177 F. 2d 579 (C.A. 2), certiorari denied, 

339 U.S. 949 . 10,12,13,19 

Howser v. Pearson, 95 F. Supp. 936 (D.C. D.C.). 14 

Jones v. Kennedy , 73 App. D.C. 292, 121 F. 2d 40, certiorari 

denied, 314 U T !s. 665... 19 

Keppleman v. Upston, S4 F. Supp. 478 (N.D. Calif.). 20 

Lang v. Wood, 67 App. D.C. 287, 92 F. 2d 211, certiorari de¬ 
nied, 302 U.S. 6S6. 19 

Laughlin v. Garnett, 78 U.S. App. D.C. 194, 138 F. 2d 931, 

certiorari denied, 322 U.S. 73S . 20 

Laughlin v. Rosenman, 82 U.S. App. D.C. 164, 163 F. 2d 

S3S . 19 

Love v. Royall, 179 F. 2d 5 (C.A. 8). 3 

Love v. Snyder, 184 F. 2d 840 (C.A. 6).. 3 

Love v. Stevens, 93 U.S. App. D.C. 69, 207 F. 2d 32. 2 

Love v. United States, 10S F. 2d 43 (C.A. S), certiorari denied, 

309 U.S. 673 . 3 

Love v. United States , 119 C. Cls. 486, 98 F. Supp. 770, certi¬ 
orari denied, 342 U.S. S66. 2 

Love v. United States, 122 C. Cls. 144,104 F. Supp. 102. 3 

Massee v. Williams, 207 Fed. 222 (C.A. 6). 15 

Miles v. McGrath, 4 F. Supp. 603 (D. Md.). 20 

Mims v. Metropolitan Life Ins. Co., 200 F. 2d S00 (C.A. 5) .. 14 

National Disabled Soldiers’ League v. Haan, 55 App. D.C. 243, 

4 F. 2d 436 . 7,14,16,17, IS 

Norfolk and Washington Steamboat Co., The v. Davis, 12 App. 

D.C. 306 . 16 

Orvis v. Brickman, 90 U.S. App. D.C. 266,196 F. 2d 762. 20 

Papagianakis v. The Samos, 186 F. 2d 257 (C.A. 4), certiorari 

denied, 341 U.S. 921 . 20 

Phelps v. Dawson 97 F. 2d 339 (C.A. S). 20 

Powell v. Rothensies, 86 F. Supp. 701 (M.D. Pa.), affirmed, 183 

F. 2d 774 (C.A. 3). 20 

Richardson v. Gunby, SS Kan. 47, 127 P. 533. 15 

Riley v. Ritz, 91 U.S. App. D.C. 62, 198 F. 2d 82. 20 

Smith v. O’Brien, 66 App. D.C. 387, 88 F. 2d 769. 19 

Spalding v. Vilas, 161 U.S. 483 . 8,13,19 

Springfield v. Carter, 175 F. 2d 914 (C.A. 8). 20 

Standard Nut Margarine Co. v. Mellon, 63 App. D.C. 339, 72 

F. 2d 557, certiorari denied, 293 U.S. 605. 19 

Taylor v. Glotfelty, 201 F. 2d 51 (C.A. 6). 20 

Taylor v. McGrath, 90 U.S. App. D.C. 199,194 F. 2d 883. 19 

Tinkoff v. Campbell, 86 F. Supp. 331 (N.D. Ill.). 20 

United States to Use of Parravicino v. Brunswick, 63 App. 

D.C. 65; 69 F. 2d 383 . 20 

Washington Annapolis Hotel Co. v. Riddle, 83 U.S. App. D.C. 

288, 171 F. 2d 732 . 7,15 

Yaselli v. Goff, 12 F. 2d 396 (C.A. 2), affirmed, 275 U.S. 

503 


19 




































Statutes: 


v 


Page 

Anti-Assignment Act . S 

12 D.C. Code, Section 201. 2,4 

Miscellaneous: 

33 Am. Jut. 112-3, Libel and Slander, Section 109. 13 

33 Am. Jur. 115, Libel and Slander, Section 113. 15 

Annotation, 172 A.L.R.: 

p. 208 . 13 

pp. 209-211 . 14 

pp. 211-212 . 15 

p. 213 . 15 

p. 215 . 15 

Black’s Law Dictionary . 17 

Federal Rules of Civil Procedure, Rule 52(a) . 13 

Newell, Slander, and Libel (4th Ed.): 

p. 450 . 15 

p. 452 . 15 

Restatement of Conflicts, Section 377, Note, Par. 5, Ill. 7. 14 

Restatement of Torts, Section 577, Comment e. 15 

Restatement of Torts, Section 595(2), Comment i. 17 

Restatement of Torts, Section 599, ff. 15 




















fHntteb States! Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13245 

Arthur W. Newbury, appellant 
v. 

Harold Robert Love, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a verdict and judgment in favor 
of Harold Robert Love in the amount of $100 entered on 
November 29, 1955, after a jury trial on November 23, 28 
and 29, 1955, before District Judge Burnita Shelton Mat¬ 
thews. This Court’s jurisdiction rests on 28 U.S.C. 1291. 

STATEMENT OF CASE 

On May 26,1953, the appellee, Harold Robert Love, filed 
a “Complaint Based on Malicious Perjury, Libel and False 
Defamation” which inter alia alleged that the “Defendant 
has continuously, from about May 1947 and from time to 
time thereafter, at various and sundry places, to the date 
set forth below, * • • with malicious intent and pur¬ 
pose, * * # uttered unlawfully, criminal libel, perjury, 

slander, and false defamation, directed against plaintiff, 
and caused to be repeatedly uttered by defendant and 
others, certain false, perjury, criminally libelous and de- 
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rogatory statements to United States Senators, their staff 
members, attorneys at law, past and prospective employers 
of plaintiff, his friends, associates, acquaintances, public 
officials or employes [sic] * # * ” (Joint Appendix 1 2). 
On June 23, 1953, defendant moved for summary judgment 
on the ground that the complaint failed to state a cause of 
action because the appellant (defendant) at all times men¬ 
tioned was Director of Civilian Personnel, United States 
Army Finance Corps, and Special Assistant for Civilian 
Personnel to the Chief, Army Audit Agency, and as such he 
was not liable for acts done in his official capacity (J.A. 
7). The motion was denied. 

Appellant then filed an answer which asserted that (a) 
the complaint failed to state a claim upon which relief 
could be granted, (b) the appellant’s statements were made 
within the scope of his authority in connection with pro¬ 
ceedings relating to appellee’s suspension and discharge 
from federal employment as a civilian employee of the 
Army Audit Agency when appellant occupied the position 
of Chief of Civilian Personnel, United States Army Fi¬ 
nance Corps, and Special Assistant for Civilian Personnel 
to the Chief, Army Audit Agency, (c) action for many of 
the incidents enumerated in the complaint were barred by 
the one-year statute of limitations under Title 12 D. C. 
Code, Section 201, (d) the statements were true, and (e) 
finally, appellant was privileged in that the statements were 
made in good faith and without malice, and the defendant 
was under a duty to make them and they were not communi¬ 
cated to any person not entitled to hear or see them (J.A. 
7-9). Appellee during the course of the pleading stage of 
the case unsuccessfully objected to the service of the answer 
(R. 2 237), moved to quash sendee of the defendant’s answer, 
and to strike the same (R. 239-241; see also 303). 3 Appellee 


1 The Joint Appendix is hereinafter referred to merely as “J. A.” 
2 “R.” refers to the Record on Appeal. 

3 Appellee acted pro se, as he has in most of the other cases which 
he has filed over the course of the years. He has litigated unsuc¬ 
cessfully about the 1947 personnel proceedings (Love v. Stevens, 
93 U.S. App. D. C. 69, 207 F. 2d 32; Love v. United States, 119 C. 
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also filed several sets of interrogatories and requests for 
admissions, including some directed to himself which he 
answered (R. 213-217, 250-257, 270-292, 321-337). The ap¬ 
pellant also propounded interrogatories to appellee, and, as 
particularly pertinent to the issue here, appellee, in what 
he characterized as objections, exception and answers, listed 
Mr. Maginnis as one of twenty-three persons to whom it 
was alleged that the appellant communicated defamatory 
statements (J.A. 10-11); with respect to the inquiry as to 
the address, the nature of the defamatory statements made 
and when and where made, appellee stated that the conver¬ 
sation with Maginnis occurred in “Washington, D. C.’\ 
that “the defamatory statement [was] that plaintiff had 
stolen documents or files of the Government and given them 
to Senator Homer E. Capehart” and that the statements 
took place in “1952 and thereafter” at “Gravelly Point, 
Washington, D. C., and Arlington, Va.” (J.A. 11). 

The specific incidents of defamation which appellee ad¬ 
duced evidence at the trial were: (a) two letters of charges 
in connection with appellee’s ultimate discharge from his 
position as an auditor with the Army Audit Agency, dated 
July 11 and 18, 1947 (J.A. 19, 22-29, 33, 45, 47, 48,* 49; see 
also 15); (b) the appellant’s affidavit of September 2, 1947, 
filed in connection with the personnel proceedings against 
Love (J.A. 19, 32-33, 48, 49, 50; see also 17-18) ; 4 and (c) a 

Cls. 486, 98 F. Supp. 770, certiorari denied, 342 U.S. 866: Love v. 
United States, 122 C. Cls. 144, 104 F. Supp. 102; and an unreported 
case in the Western District of Kentucky referred to in 119 C. Cls. 
at 493 and 122 C. Cls. at 147-148). Appellee also filed suits in 
connection with a reduction in grade in 1944 (Love v. RoyalL 179 
F. 2d 5 (C.A. 8); and an unreported case in the Eastern District 
of Michigan referred to in 179 F. 2d at 7) and about difficulties 
with the WPA (Love v. United States, 108 F. 2d 43 (CA.. 8>. 
certiorari denied, 309 U.S. 673, where the court observed that the 
“formality and coherence usually found in pleadings” was lack¬ 
ing (108 F. 2d at 45)). Appellee previously filed a libel suit which 
was dismissed on the ground of absolute immunity (Love v. Snyder, 
184 F. 2d 840 (C.A. 6)). 

4 It was stipulated that appellant’s affidavit was a signed state¬ 
ment given to a Civil Service Commission investigator stating that 
“General Mumma stated that both Alexander and Love had re¬ 
peatedly searched the files of the [Jeffersonville] depot and opened 
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telephone conversation with Harry A. Maginnis in June 
1952. The appellant moved for a directed verdict and the 
court granted the motion with respect to all but the June 
1952 telephone conversation on the grounds that the District 
of Columbia one-year statute of limitations barred action 
(12 D.C. Code, Section 201) and that the appellant, with 
the exception of the 1952 telephone conversation, was pro¬ 
tected by absolute immunity (J.A. 48, 50, 51, 66, 82). 

Only the appellee and appellant actually testified about 
the 1952 telephone conversation at the trial. The appellant 
denied that there was such a telephone conversation (J.A. 
66, 67). The facts about the June 1952 telephone conversa¬ 
tion according to appellee’s testimony at trial are as follows: 
Appellee, after reading an article in a Chicago newspaper, 
ultimately identified as the Chicago Tribune, regarding the 
successful efforts by Harry Maginnis, an attorney, in con¬ 
nection with the Beak v. Pace and Patton v. Pace cases 
[SS U.S. App. D. C. 50, 185 F. 2d 997], came to Washington 
in order to consult with Mr. Maginnis and to have him 
represent the appellant in connection with appellant’s dis¬ 
pute with the Civil Service Commission, which he believed 
closely paralleled the Deak-Patton matter (J.A. 35, 43, 44, 
68, 69). After some preliminary discussion and a study of 
appellee’s file by Mr. Maginnis, Mr. Maginnis telephoned ap¬ 
pellant at Gravelly Point, Virginia, in Love’s presence (J.A. 

safes * * (J.A. 32-33). The Sixth Civil Service Commission 

Region decision of January 8, 1948, relied on at the trial for the 
substance of the affidavit quoted it as follows: 

“The reason for the suspension of Mr. Harold R. Love from 
the premises of the Army Audit Agency Office at the Jeffer¬ 
sonville Quartermaster Depot # * # were [sic] in order 
to prevent his using and extracting from official files docu¬ 
ments which were the property of the United States Govern¬ 
ment which is shown in the attached copy of telephone con¬ 
versation of Brigadier General Harlan L. Mumma, Com¬ 
manding Officer, Jeffersonville Quartermaster Depot, that said 
files were being searched and extracted without official au¬ 
thorization by Mr. Love.” (Defendant’s Exhibit No. 1, p. 12). 
The copy of the telephone conversation in part read as follows: 

“General Mumma stated that both Alexander and Love had 
repeatedly searched the official files of the Depot and opened 
safes, etc., which rights belonged to neither of them.” (ibid.). 
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35,36,44). This testimony was objected to as hearsay (J.A. 
36), but it was admitted in evidence after appellee stated 
that he recognized appellant’s voice from, having talked to 
him “two whole days” in 1948 and having heard appellant's 
voice in 1947 (J.A. 38,39). Appellee stated that lie sat across 
the desk from Mr. Maginnis when the telephone call to 
appellant was made and that he could hear everything that 
was said on both ends (J.A. 36) and further that “toward 
the conclusion” of the telephone conversation he listened 
in on an extension (J.A. 37, 40). The court restricted appel¬ 
lee’s testimony to what was heard by appellee on the 
extension (J.A. 41). Appellee said that appellant told Mr. 
Maginnis that “Love had been fired on charges and that 
the charges were that • • • Love • # • had taken 
papers out of the files at Jeffersonville, Indiana, Quarter¬ 
master Depot and given them to Senator Capehart without 
authority. # * # And that he had been found guilty of 

that by the Civil Service Commission, and other charges.” 
(J.A. 40-41). Appellee fixed the date as June 1952, by a ref¬ 
erence to personal records (J.A. 38, 42, 43) which were not 
produced in the trial court. 

Appellant, as already noted, denied that there was a 
telephone conversation between himself and Mr. Maginnis 
in June 1952 regarding Love (J.A. 66-67)/’ Appellant testi¬ 
fied that in June 1947 he was Chief, Civilian Personnel 
Branch of the Management Division of the War Depart¬ 
ment, Finance Corps, and he was administering the civilian 
personnel program of the Office of the Chief of Finance, 
Army Audit Agency (J.A. 48). He also testified that his 
only personal contact with appellant took place in 1948 at 
the Civil Service Commission hearing (J.A. 67). Mr. 
Maginnis was not called as a witness, but it was stipulated 
that if he had been called he merely would have testified 
that Love did call on him and that he associated together 
the names of Love and Newbury (J.A. 76; see also 70-73). 


r * Appellee’s counsel objected to appellant’s testimony that he 
had instructions that all matters relating to appellee were to be 
referred to the Army Judge Advocate General (J.A, 66, 67). The 
objection was sustained (J.A. 67). 
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As pertinent to the telephone conversation, the defense 
took the position that in fact the testimony demonstrated 
that there was no conversation in June 1952. Reliance was 
placed on the fact that the Deak-Patton case [Deak v. Pace, 
88 LT.S. App. D.C. 50,185 F. 2d 997] was decided in Decem¬ 
ber 1950, and, moreover, that Mr. Maginnis was not counsel 
for Misses Deak and Patton in the court proceedings. As 
a further defense, it was urged that the telephone conversa¬ 
tion was covered by the absolute immunity doctrine or, if 
not, then the telephone conversation was a qualifiedly 
privileged incident because Mr. Maginnis was acting in a 
representative capacity (J.A. 51, 52). The questions as to 
whether the telephone conversation had taken place, 
whether the statements attributed to appellant were 
made with malice and the amount of the damages were sub¬ 
mitted to the jury/’* The jury brought in a verdict in fa¬ 
vor of appellee in the sum of one hundred dollars as com¬ 
pensatory damages. This appeal followed. 

STATEMENT OF POINTS 

The district court erred in failing to direct a verdict for 
appellant on the ground that appellant’s statements were 
either absolutely or qualifiedly privileged. 

SUMMARY OF ARGUMENT 

The only question raised on this appeal is whether appel¬ 
lant’s statements made during the June 1952 telephone 
conversation with Harry Maginnis and more particularly 
that portion of it overheard by the appellee on an extension 
in Mr. Maginnis’ office were privileged either absolutely or 
qualifiedly. 

The telephonic inquiry by Mr. Maginnis was directed to 
appellant apparently in the hope that the latter, who, at 
the time, was the Director of Civilian Personnel, Finance 
Corps, United States Army, and Special Assistant for 
Civilian Personnel to the Chief, Army Audit Agency, would 
take some further administrative action with respect to 


5 “ The Court ruled that the statements in the June 1952 tele¬ 
phone conversation, if made, were slanderous as a matter of law 
(J.A. 87). 
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reinstating appellee who in 1947 had been discharged from 
his position as an auditor with the Army Audit Agency. 
Thus, the well-settled rule that a Government officer is im¬ 
mune from damage suits for action taken in connection 
with his official duty applies here for appellant’s state¬ 
ments were made “by an officer ‘in relation to matters com- 
mitted by law to his control or supervision’ # * * or 

that they have ‘more or less connection with the general 
matters committed by law to his control or supervision.' ’’ 
Cooper v. O’Connor , 69 App. D.C. 100, 104, 99 F. 2d 133, 
139, certiorari denied, 305 U.S. 643. The rule of absolute 
immunity is grounded on considerations of public policy 
to insure the fearless and zealous performance of official 
duties free from apprehension on the part of the Govern¬ 
ment officer that he may be subjected to an action for 
damages. This rule has been applied equally to all levels 
of Government officialdom and covers a variety of chal¬ 
lenged actions particularly libel and slander. Thus, the 
trial court should have granted the defendant's motion for 
a directed verdict on the ground of absolute immunity also 
with respect to this telephone conversation. 

Even assuming that appellant was not protected by abso¬ 
lute immunity, there was another basis for deciding in his 
favor. The law of the District of Columbia, in accord with 
the general rule for both libel and slander, requires that 
the defamatory language be communicated to one other 
than the person defamed. Washington Annapolis Hotel 
Co. v. Riddle , 83 U.S. App. D.C. 288, 171 F. 2d 732. Even 
if there is a publication when, in reply to an inquiry from 
plaintiff’s representative or agent, an official makes de- 
famatorv remarks, such a communication nonetheless mav 
be non-actionable for the occasion is qualifiedly privileged 
unless the response is malicious or exceeds the scope of the 
inquiry. Under the rule set down by this Court in X at tonal 
Disabled Soldiers’ League v. Ilaan, 55 App. D. C. 243, 4 F. 
2d 436, the burden to prove malice is on the complainant. 
Since appellee neither carried this burden nor did he prove 
that the statements were extraneous or irrelevant to Mr. 
Maginnis’ inquiry, judgment should have been entered for 
the appellant. 
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ARGUMENT 

I 

Appellant's Action Was Taken in Connection With the Per¬ 
formance of Official Duties and Thus Covered By the Abso¬ 
lute Immunity of Government Officers or Employees From 
Liability For Damages For Official Acts 

Since the Supreme Court in Spalding v. Vilas, 161 U.S. 
483, extended to a cabinet officer the absolute immunity 
from a damage suit the immunity previously accorded to 
members of the judiciary, the Federal courts, and particu¬ 
larly this Court, have extended that immunity to all types 
of officials of the Executive branch of the Government. The 
holdings in these cases are a recognition that, as a matter 
of overriding public policy, public officials “shall be con¬ 
trolled solelv bv the statutory or administrative mandate 
• * •» 

and not by the added threat of private damage suits” 
(Justice Jackson’s dissent in Dalehite v. United States, 346 
U.S. 15, 49). 

Spalding v. Vilas, a suit for defamation, arose from a 
statement by the Postmaster General to certain claimants 
advising them that the services of an attorney were unnec¬ 
essary to bring about adjustments of their salary claims 
and that the attorney’s arrangements to receive payment 
on behalf of the claimants were null and void as violative 
of the Anti-Assignment Act. The Supreme Court, in hold¬ 
ing that the Postmaster General was immune from a civil 
suit for damages in the circumstances of the case, care¬ 
fully set forth the considerations which since then have 
been repeatedly applied: 

* * # In exercising the functions of his office, the 
head of an Executive Department, keeping within the 
limits of his authority, should not be under an appre¬ 
hension that the motives that control his official con¬ 
duct may, at any time, become the subject of inquiry in 
a civil suit for damages. It would seriously cripple the 
proper and effective administration of public affairs as 
entrusted to the executive branch of the government, 
if he were subjected to any such restraint. He may 
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have legal authority to act, but he may have such large 
discretion in the premises that it will not always be his 
absolute duty to exercise the authority with which lie 
is invested. But if he acts, having authority, his con¬ 
duct cannot be made the foundation of a suit against 
him personally for damages, even if the circum¬ 
stances show that he is not disagreeably impressed by 
the fact that his action injuriously affects the claims of 
particular individuals. # * • (161 U.S. at 498-499). 

Of particular note is this Court’s opinion in Cooper v. 

O’Connor, 69 App. D.C. 100, 99 F. 2d 135, certiorari denied, 

305 U.S. 643, which is an outstanding and frequently cited 

decision in the field of immunity of Government officers for 

Governmental acts. This Court there recognized that the 

rule of absolute immunity must be broadlv construed in 

« «> 

determining when one is deemed to be acting within the 
scope of official duty. This Court pertinently said: 

It is not necessarv—in order that acts nmv be done 
within the scope of official authority—that they should 
be prescribed by statute (United States v. Birdsall, 
233 U.S. 223, 230-231, * * # ); or even that they 

should be specifically directed or requested by a supe¬ 
rior officer. Mellon v. Brewer, 5S App. D.C. 126, 129, 
18 F. 2d 168, 171, • • * certiorari denied, 275 U.S. 
530, * * *. It is sufficient if thev are done bv an 

officer “in relation to matters committed bv law to his 
control or supervision.” • * * (Standard Nut 

Margarine Co. v. Mellon, 63 App. D.C. 339, 341, 72 
F. 2d 557, 559, certiorari denied, 293 U.S. 605, * # *); 
or that they have “more or less connection with the 
general matters committed by law to his control or 
supervision.” * • • (Spalding v. Vilas, 161 U.S. 

483, 498, * * *; (And see Lang v. Wood, 67 App. D.C. 
287, 288, 92 F. 2d 211, 212); or that they are governed 
by a lawfful requirement of the department under 
whose authority the officer is acting. [Italics in orig¬ 
inal.] (69 App. D. C. at 104, 99 F. 2d at 139.) 




This Court also said: 

The reason now given for the rule is simply one of 
public policy. “Otherwise the perfect freedom which 
ought to exist in discharge of public duty might be 
seriously restrained, and often to the detriment of the 
public service.” DeArnaud v. Ainsworth, 24 App. 
D.C. 167, 178, * * *. See, also, United States to 

Use of Parravicino v. Brunswick, 63 App. D.C. 65, 68, 
69 F. 2d 383, 386, * # *” (69 App. D.C. 106-7, 99 
F. 2d at 141-2). 

This case also repeated the idea that malice does not vitiate 
the application of the rule (69 App. D.C. at 105, 99 F. 2d at 
140), and the Court specifically rejected the contention 
that the rule is limited to heads of Departments (69 App. 
D.C. at 107, 99 F. 2d at 142). 

The rule of absolute immunity of executive offices re¬ 
peatedly have been upheld by this Court and the Supreme 
Court has repeatedly denied certiorari in such cases where 
application therefor has been made. A partial list of the 
cases applying the rule of absolute immunity and the types 
of officers to whom it was applied, is set forth separately 
in an Appendix to this brief, pp. 19-20. 

Of these cases from other Federal courts, particular note 
should be made to the opinion of the Court of Appeals for 
the Second Circuit in Gregoire v. Biddle , 177 F. 2d 579, 
certiorari denied, 339 U.S. 949, which further analyzes the 
rationale of the rule. In an extensive opinion, after re¬ 
ferring to the cases as to the absolute privilege of judges 
and quasi-judicial officers and the fact that “The [Supreme] 
Court had indeed already granted similar immunity to the 
Postmaster General • * * and the Court of Appeals of the 
District of Columbia has extended it to a number of other 
executive officials, some of them by no means heads of de¬ 
partments” (177 F. 2d 580-581), Chief Judge Learned Hand 
then said: 

It does indeed go without saying that an official, who 
is in fact guilty of using his powers to vent his spleen 
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upon others, or for any other .personal motive not con¬ 
nected with the public good, should not escape liability 
for the injuries he may so cause; and, if it were possible 
in practice to confine such complaints to the guilty, it 
would be monstrous to deny recovery. The justifica¬ 
tion for doing so is that it is impossible to know 
whether the claim is well founded until the case has 
been tried, and that to submit all officials, the innocent 
as well as the guilty, to the burden of a trial and to 
the inevitable danger of its outcome, would dampen 
the ardor of all but the most resolute, or the most irre¬ 
sponsible, in the unflinching discharge of their duties. 
Again and again the public interest calls for action 
which may turn out to be founded on a mistake, in the 
face of which an official may later find himself hard put 
to it to satisfy a jury of his good faith. There must 
indeed be means of punishing public officers who have 
been truant to their duties; but that is quite another 
matter from exposing such as have been honestly mis¬ 
taken to suit by anyone who has suffered from their 
errors. As is so often the case, the answer must be 
found in a balance between the evils inevitable in 
either alternative. In this instance it has been thought 
in the end better to leave unredressed the wrongs done 
by dishonest officers than to subject those who try to 
do their duty to the constant dread of retaliation. 
Judged as res nova, we should not hesitate to follow 
the path laid down in the books. 

The decisions have, indeed, always imposed as a lim¬ 
itation. upon the immunity that the official’s act nni<t 
have been within the scope of his powers; and it can 
be argued that official powers, since they exist only 
for the public good, never cover occasions where the 
public good is not their aim, and hence that to exercise 
a power dishonestly is necessarily to overstep its 
bounds. A moment’s reflection shows, however, that 
that cannot be the meaning of the limitation without 
defeating the whole doctrine. What is meant by saying 
that the officer must be acting within his power cannot 
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be more than that the occasion must be such as would 
have justified the act, if he had been using his power 
for any of the purposes on whose account it was vested 
in him. (177 F. 2d at 581). 

The fact that one may not be a high-ranking Government 
official has not been considered a bar to the application of 
the absolute immunitv rule. DeArnaud v. Ainsworth , 24 
App. D.C. 167, dismissed, 199 U.S. 616, which was a suit for 
libel involving the chief of the records and pension office 
of the War Department, long ago made this abundantly 
clear. Even then it was recognized that “it is impossible 
for a single individual to perform in person all the various 
duties assigned to the particular department of which he 
is head, he must of necessity, under proper orders and 
regulations, perform the larger portion of such duties 
through the agencies of the heads of bureaus and divisions 
of his department.” (24 App. D.C. at 180). The continuing 
vitality of the reasoning of the DeArnaud case in this 
respect is attested to by its frequent citation with approval 
and the manv cases holding that the immunitv includes 
lower echelon government officials (see the Appendix, pp. 
19-20; Cooper v. O’Connor; and Gregoire v. Biddle). 

Appellant in 1952 was the Director of Civilian Person¬ 
nel, Finance Corps, United States Army, and Special As¬ 
sistant for Civilian Personnel to the Chief, Army Audit 
Agency (see appellant’s affidavit filed in support of his 
motion for summary judgment; J.A. 7). Appellant was 
sought out by Mr. Maginnis because of his official position; 
this is clear from appellee’s testimony that Mr. Maginnis 
called appellant “to see what he [Newbury] could do for 
me [Love] ” (J.A. 44; see also 35-36). Thus, Mr. Maginnis 
telephoned appellant because it was believed that as Army 
Finance Corps Chief of Civilian Personnel and Special 
Assistant for Civilian Personnel to the Chief of the Army 
Audit Agency appellant was in a position to take further 
action administratively with respect to appellee’s personnel 
problem arising from his 1947 discharge from the Army 
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Audit Agency.* In these circumstances, appellant was acting 
well within the bounds of his official duty as outlined by 
Gregoire v. Biddle, Cooper v. O’Connor and Spalding v. 
Vilas. The broad application of the rule of absolute immu¬ 
nity is a recognition of the fundamental public policy under¬ 
lying it which is the protection of a Government officer in 
the fearless and zealous administration of his duties. Here, 
we have an instance when an inquiry was addressed to a 
personnel officer in 1952 and he gave a frank and candid 
reply in accordance with his recollection of a proceeding 
in 1947 and 1948. He should not be subjected to a damage 
action for “Otherwise the perfect freedom which ought to 
exist in discharge of public duty might be seriously re¬ 
strained, and often to the detriment of the public service.*' 
(DeArnaud v. Ainsworth, 24 App. D.C. at 178). 

II 

Appellant’s Statements Are Non-Actionable Because Qualifiedly 

Privileged 

Even assuming that the appellant was not absolutely 
immune as argued in Point I, his remarks were non- 
aetionable because they were made in a situation which 
was qualifiedly privileged. 

The doctrine of qualified privilege precisely encompasses 
the situation where there is a communication of de¬ 
famatory matter in reply to an inquiry made by an agent 
or representative on behalf of one who previously has been 
defamed or where an explanation isi sought about the dis¬ 
charge of that person. Liability in such a situation gen¬ 
erally is not imposed on one giving a reply which otherwise 
would be defamatory. For general discussions, see Annota¬ 
tion, 172 A.L.R. 208 and 33 Am. Jur. 112-3, Libel and 
Slander, Section 109. 


c The finding by the trial court that such a telephone conver¬ 
sation took place is not free from doubt (J.A. 90). Nevertheless, 
for purposes of this appeal, we do not question the finding as to 
the existence of the conversation as being clearly erroneous (see 
Rule 52(a), Federal Rules of Civil Procedure). 
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Inasmuch as the facts surrounding the June 1952 tele¬ 
phone conversation between Harry Maginnis and the ap¬ 
pellant are particularly pertinent to a consideration of 
appellant’s qualified privilege, we again set them forth 
briefly. Appellee, after reading a newspaper article in a 
Chicago newspaper concerning Mr. Maginnis’ participation 
in the Deak-Patton cases, came to Washington for the 
purpose of discussing the possibility of Mr. Maginnis 
handling appellee’s personnel problem which appellee 
thought was similar. Mr. Maginnis studied appellee’s file 
concerning the 1947 discharge from the Army Audit Agency 
at the Jeffersonville Quartermaster Depot, and in appellee’s 
presence telephoned appellant at Gravelly Point, Virginia. 7 
Many matters were discussed by appellant and Mr. Ma¬ 
ginnis including the applicability of the Deak-Patton situa¬ 
tion td appellant and in particular the reasons for appellee’s 
personnel difficulties in 1947. Appellant’s reply as to the 
reasons in effect were a reiteration of the view he expressed 
in a signed statement given to a Civil Service Commission 
investigator in September 1948. 

Many jurisdictions, e.g., Alabama, Georgia, Illinois, 
Louisiana, New York, Oklahoma and Tennessee, take the 
view that where in response to an inquiry by one on behalf 
of another, e.g., as to the reason for an employee’s dis¬ 
charge, there is no publication even if the reply otherwise 
could be considered defamatory (172 A.L.R. at 209-211). 8 


7 At the trial, the position was taken that the slander occurred 
in Virginia because Newbury was located at Gravelly Point (J.A. 
51-53, 56-57) and further that Virginia followed the same rule as the 
District of Columbia with respect to both absolute privilege and 
the instant point. This fact was not pertinent to Point I in view 
of the fact that there is a single Federal rule with respect to the 
absolute immunity of Government officers. However, with respect 
to this aspect of the case, quite clearly the place of the wrong is 
the District of Columbia and its law is controlling ( Restatement 
of Conflicts, Section 377, Note, Par. 5, Ill. 7; Howser v. Pearson, 
95 F. Supp. 936, 938 (D.C. D.C.)). 

8 In Mims v. Metropolitan Life Ins. Co., 200 F. 2d 800, a case 
factually somewhat similar to National Disabled Soldiers y League 
v. Haan, 55 App. D.C. 243, 4 F. 2d 436, discussed at pp. 16-17, the 
Court of Appeals for the Fifth Circuit held that a statement to a 
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Many other jurisdictions come to the same result by merely 
holding that such a communication is not actionable (172 
! A.L.R. at 211-2). Still others hold that a communication 
of a defamatory statement to the plaintiff’s agent or repre¬ 
sentative constitutes publication but is actionable only if 
I motivated by malice or if the response goes beyond the 
scope of the inquiry. Restatement of Torts, Section 577, 

! Comment e; Newell, Slander and Libel (4th Ed.), p. 450; 
.1/ as see v. Williams, 207 Fed. 222 (C.A. 6); Richardson v. 
Gunby, 88 Kan. 47, 127 P. 533; Alabama & V. R. Co. v. 
Brooks, 69 Miss. 168, 13 So. 847; and Brown v. Elm City 
Lumber Co., 167 N. C. 9, 82 S.E. 961. 9 

In those jurisdictions that have adopted the rule that the 
communication of remarks in reply to an inquiry of an 
agent or of a representative is a publication, 10 the view is 
taken that the occasion is qualifiedlv privileged although 
; such privilege may be vitiated if the statements are moti¬ 
vated by malice (33 Am. Jur. 115, Libel and Slander , Section 
113) or if the remarks are an abuse of the privilege by being 
extraneous or irrelevant ( Restatement of Torts , Section 
599, ff.) _ 

Senator who made an inquiry was not actionable because “virtu¬ 
ally * * * [to] plaintiff’s alter ego ” and, further, since the 

comment was solicited by the plaintiff through his representative, 
the plaintiff impliedly consented to the reply (200 F. 2d at 802 L 
The court also pertinently said: 

i In contemplation of law it was a reply to the plaintiff him¬ 
self. Without plaintiff’s solicitation, the letter would not have 
been written. Upon the authorities above cited, we hold that 
there was no sufficient publication in the District of Columbia. 
The statements in the letter sued on do not exceed the scope 
of the inquiry so as to render the publication actionable be¬ 
cause excessive, within the doctrine of Massee v. Williams. 
6 Cir., 207 F. 222. 

9 There also is strong support of the view that where a defama¬ 
tory remark was induced for the purpose for bringing a suit thereon 
the courts will not consider the words actionable on the theory of 
“volenti non fit injuria.” Newell, Slander and Libel (4th Ed.K 
p. 452; and 172 A.L.R. at 213 and 215. 

10 It is essential to liability for either libel or slander that the 
defamatory language be communicated to some one other than the 
person defamed. Washington Annapolis Hotel Co. v. Riddle, 83 
U.S. App. D. C. 288, 171 F. 2d 732. 
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National Disabled Soldiers' League v. Haan, 55 App. 
D. C. 243, 4 F. 2d 436, 11 would seem to indicate that the 
District of Columbia follows that rule, namely, that there 
is a publication when one replies to an inquiry of an 
agent or representative of the person defamed so that 
the question is whether or not the remarks or communi¬ 
cation were made maliciously or were irrelevant or ex¬ 
traneous to the inquiry. 

The Haan case arose as follows: A disabled veterans’ 
organization complained about the official conduct of a 
district manager of the Veterans’ Bureau, and the manager 
made a full report to his superior. Later, when the man¬ 
ager received a letter of inquiry from a United States 
Senator concerning a similar complaint, the manager denied 
the charges and sent a copy of the official report. This 
Court ruled that the reply was procured by the Senator 
as an agent or representative of the plaintiff and there¬ 
fore covered by qualified privilege. Moreover, this Court 
also explored the facts and ruled that the statements com¬ 
plained of were relevant to the subject matter contained 
in the charges and that there was nothing in the communi¬ 
cation itself nor the circumstances in connection with it 
from which malice might be inferred so as to make the 
statement actionable. Instructive here are the following 
observations in that case: 

If the plaintiff fails to offer evidence of an extrinsic 
character to prove actual malice on the part of the 
defendant, in the publication of a libel on a qualifiedly 
privileged occasion, and if the language of the com¬ 
munication and the circumstances attending the pub¬ 
lication by the defendant are consistent with the non¬ 
existence of malice as with its existence, there is no 
issue for the jury, and it is the duty of the trial court 
to direct a verdict for the defendant, [citations]. The 
plaintiff offered no evidence of an extrinsic character 


11 See also The Norfolk and Washington Steamboat Co. v. Davis, 
12 App. D. C. 306; and cf. Dickins v. International Brotherhood, 
84 U.S. App. D. C. 51, 171 F. 2d 21. 
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tending to prove that the defendant was activated by 
malice in the publication of the matters complained 
of. (55 App. D. C. at 248-9, 4 F. 2d at 441-2). 

Thus, it is clear that the burden of proving malice was 
on the appellee (plaintiff below) and as in the Ihunt case 
he failed to do so. Here, the statements by the appellant 
were perfectly consistent with the non-existence of malice. 
In the field of libel and slander, “malice” involves an evil 
intent or motive arising from spite or ill will or a wanton 
disregard of the rights and interests of the person defamed. 
Black's Law Dictionary. But here there was no such motive 
or wanton disregard. Appellant in accordance with his 
recollection gave the reason for the personnel proceedings 
in 1947. In effect, he merely reiterated what he stated in 
the signed statement given to a Civil Service Commission 
investigator in 1947 (see fn. 4). 

Appellant could not have been expected to evaluate the 
niceties of his comments and make the comparison of his 
remarks and the interest of Mr. Maginnis when the latter 
telephoned him; cf. Comment i to Subsection (2) of Section 
595 of the Restatement of Torts. Appellant apparently 
was told that appellee was in Mr. Maginnis’ office and that 
he [Maginnis] was calling to see what could be done for 
appellee. In these circumstances, appellant obviously be¬ 
lieved that Maginnis was representing appellee and so 
appellant made a full disclosure of the reason for the 
Army’s action. On the basis of appellee’s testimony, it 
is impossible to determine the scope of the inquiry and 
thus it is equally impossible to determine if appellant's 
comment possibly could have been beyond the scope of 
that inquiry. 

The issue whether there was a qualifiedly privileged 
occasion was one for the Court rather than the jury to 
have decided. District Judge Matthews, we submit, in¬ 
correctly ruled on this issue. Even if it was ruled that 
there was a qualified privilege, conceivably there could 
have been questions for the jury as to the existence of 
malice and whether the appellant’s remarks went beyond 



Mr. Maginnis’ inquiry. However, in the latter respect, 
appellee completely failed to carry the burden of proof 
either as to malice (the Haan case) or that the response 
was beyond the inquiry. In these circumstances, the court 
should have granted appellant’s motion for a directed 
verdict insofar as being grounded on qualified privilege. 

CONCLUSION 

For the above stated reasons, the court below erred in 
denying appellant’s motion for a directed verdict. It, 
therefore, is respectfully submitted that this Court should 
reverse the verdict and judgment entered by the district 
court and remand with instructions to the district court 
to dismiss appellee’s action. 

George Cochran Doub, 
Assistant Attorney General, 
Oliver Gasch, 

United States Attorney, 
Paul A. Sweeney, 

Joseph Langbart, 

Attorneys, Department of Justice. 
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APPENDIX 

Held to be immune have been the following: cabinet 
officers (Spalding v. Vilas, 161 U. S. 483; Glass v. Ickes, 
73 App. D. C. 3, 117 F. 2d 273, certiorari denied, 311 V. S. 
718; Standard Nut Margarine Co. v. Mellon, 63 App. 1). C. 
339, 72 F. 2d 557, certiorari denied, 293 U. S. 605); the 
Comptroller of the Currency, the General Counsel of the 
Treasury Department’s Insolvent Banks Division, two 
Deputy Comptrollers of the Currency, a United States 
Attorney and one of his Assistants, and an FBI agent 
( Cooper v. O’Connor, 69 App. D. C. 100, 99 F. 2d 135, 
certiorari denied, 305 U. S. 643); a Security and Exchange 
Commissioner ( Jones v. Kennedy, 73 App. D. C. 292, 121 
F. 2d 40, certiorari denied, 314 U. S. 665); members of 
the Parole Board, the Warden of a Federal penitentiary, 
and the Director of the Federal Bureau of Prisons (Lang 
v. Wood, 67 App. D. C. 287, 92 F. 2d 211, certiorari denied, 
302 U. S. 686); a confidential assistant and Special Counsel 
to the President, a Special Assistant to the Attorney Gen¬ 
eral, Director of the Federal Bureau of Prisons, a Warden 
of a United States Penitentiary (Laughlin v. Rosenmau. 
82 U. S. App. D. C. 164, 163 F. 2d 838; see also Taylor v. 
McGrath, 90 U. S. App. D. C. 199,194 F. 2d 883); a member 
of the Federal Trade Commission (Smith v. O’Brien . 66 
App. D. C. 387, 88 F. 2d 769); Army officers (Burns v. 
Spiller, 82 U. S. App. D. C. 91, 161 F. 2d 377, certiorari 
denied, 332 U. S. 792); subordinate bureau chiefs (I)e- 
Arnaud v. Ainsworth, 24 App. D. C. 167, dismissed, 199 
U. S. 616); Commissioners of the District of Columbia 
(Brown v. Rudolph, 58 App. D. C. 116, 25 F. 2d 540, cer¬ 
tiorari denied, 277 U. S. 605); Attorney General, Director 
of the Alien Enemy Control Unit of the Justice Depart¬ 
ment, and a District Director of Immigration and Natu¬ 
ralization Service (Gregoire v. Biddle, 177 F. 2d 579 (C. A. 
2), certiorari denied, 339 U. S. 949); an Assistant United 
States Attorney (Yaselli v. Goff, 12 F. 2d 396 (C. A. 2), 
affirmed, 275 U. S. 503); officers of the Home Owners’ Loan 
Corporation (Adams v. Home Oumers’ Loan Corporation . 
107 F. 2d 139 (C. A. 8)); Selective Service Board officials 
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(Gibson v. Reynolds, 172 F. 2d 95 (C. A. 8), certiorari 
denied, 337 U. S. 925; and Dodez v. Weygandt, 173 F. 2d 
965 (C. A. 6)); a police officer, members of the Mental 
Health Commission and doctors employed by the Govern¬ 
ment (Or vis v. Brick man, 90 U. S. App. D. C. 266, 196 F. 2d 
762); the superintendent of St. Elizabeths Hospital (Casset 
v. Overholser, 83 U. S. App. D. C. 350, 169 F. 2d 6S3, cer¬ 
tiorari denied, 336 U. S. 939); a consul ( United States to 
Use of Parravicino v. Brunswick, 63 App. D. C. 65, 69 F. 
2d 383); an immigration inspector ( Papagianakis v. The 
Samos, 186 F. 2d 257 (C. A. 4), certiorari denied, 341 U. S. 
921); supervisory officials of the Veterans Administration 
(DeBusk v. Harvin, 212 F. 2d 143 (C. A. 5); see also Carson 
v. Behlen, 136 F. Supp. 222 (D. K. I.)); a Government 
psychiatrist ( Taylor v. Glotfelty, 201 F. 2d 51 (C. A. 6)); 
various municipal officials (Springfield v. Carter, 175 F. 2d 
914 (C. A. 8)); a state fire marshal and his deputy (Phelps 
v. Dawson, 97 F. 2d 339 (C. A. 8)); members of the District 
of Columbia Recreation Board (Campy. Recreation Board, 
104 F. Supp. 10 (D. C. D. C.)); collector of internal revenue 
(Tinkoff v. Campbell, 86 F. Supp. 331 (X. D. Ill.); and 
Powell v. Rothensies, 86 F. Supp. 701 (M. D. Pa.), affirmed, 
183 F. 2d 774 (C. A. 3)); Air Force officers (Keppleman v. 
Upston, 84 F. Supp. 478 (X. D. Calif.); and a Lieutenant 
Commander of the Navy (Miles v. McGrath, 4 F. Supp. 603 
(D. Md.)); see also Fletcher v. Wheat, 69 App. D. C. 259, 
100 F. 2d 432, certiorari denied, 307 U. S. 621; Booth v. 
Fletcher, 69 App. D. C. 351,101 F. 2d 676, certiorari denied, 
307 U. S. 62S; Cooper v. O'Connor, 70 App. D. C. 238, 105 
F. 2d 761; Laughlm v. Garnett, 78 U. S. App. D. C. 194, 
138 F. 2d 931, certiorari denied, 322 U. S. 738, and Riley v. 
Rite, 91 U. S. App. D. C. 62, 198 F. 2d 82. 
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In appellee’s opinion, the question presented by this 

appeal is whether this Court can review a District Court 

I 

judgment which rests on a jury verdict in a common law 
action when (1) no request for a directed verdict was made 
at the conclusion of all of the evidence, (2) no objection was 
made to any jury instruction given (or refused) by the trial 
judge, (3) no motion for a judgment n.o. v. was i made, and 

i 

(4) no new trial was requested. 
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APPELLEE'S COUNTER-STATEMENT OF THfc CASE 

I 

I 

i 

Mr. Harold R. Love, the appellee here, was plaintiff in Civil Action 

l 

No. 2375-53 in the United States District Court for the District of Colum¬ 
bia. For convenience, Mr. Love is herein referred to as the plaintiff. 

Mr. Arthur W. Newbury, the appellant in this (jtourt, was the de- 

i 

fendant in the court below. He is usually referred to herein as the de- 

I 

fendant. j 

Plaintiff sued defendant for defamation (slander), an action well 
known to the common law. Trial was had to the court below sitting with 

i 

a jury. Judge Matthews presided. The jury returned a verdict in favor 
of plaintiff, and assessed compensatory damages in thp amount of $100. 
The present appeal was taken by defendant from the judgment entered 
upon that verdict. 
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At the conclusion of plaintiff’s opening statement, defendant did not 
ask for a directed verdict. 

At the conclusion of plaintiff’s case-in-chief, defendant moved for 
a directed verdict (JA 48 et seq.). Defendant’s motion was granted in 
part and denied in part (JA 66). Rule 50 (a) of the Federal Rules of 
Civil Procedure (28 USCA following 723c) permits a defendant to move 
for a directed verdict after a plaintiff has presented his evidence with¬ 
out prejudicing his right to present evidence in defense of plaintiff’s 
claim. The cited rule makes it clear, however, that if the defendant 
proceeds to submit evidence after his motion is denied, he waives his 
right to insist on such a directed verdict (i. e., the sufficiency of the 
evidence cannot thereafter be examined without taking account of evi¬ 
dence introduced after the motion is denied). Rule 50 (b) of the same 
rules provides that if a motion for a directed verdict made upon the con¬ 
clusion of all of the evidence is, for any reason, not granted, it shall be 
treated as if the court has taken the motion under consideration and, upon 
subsequent request of the movant, that motion may thereafter be re¬ 
examined by the court and (when appropriate) it may be granted nunc 
pro tunc . Nothing in Rule 50 (a) suggests that a failure to grant a motion 
for a directed verdict at the conclusion of plaintiff’s case-in-chief shall 
be treated as keeping the motion before the court. 

After defendant’s motion for a directed verdict was denied in part, 
the defendant introduced evidence in defense of the claim asserted by 
plaintiff (JA 66 et seq .). If defendant’s evidence had been believed, he 
would have had to receive the jury’s verdict, and the trial judge so in¬ 
structed the jury (JA 67). 

At the conclusion of all of the evidence, and after both plaintiff and 
defendant rested, neither asked the court for a directed verdict (JA 69). 

After discussion concerning the instructions to be given to the jury, 
and after the trial judge informed plaintiff and defendant as to the in¬ 
structions to be given (JA 69-75), both the plaintiff and the defendant 
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expressed their satisfaction, and the instructions were then given by the 
trial judge (JA 82-90) whereupon both the plaintiff and the defendant ex¬ 
pressed their contentment with the instructions as given (JA 90). A sup¬ 
plemental instruction was given later, and again both parties were allowed 
to note any objection, but neither did so (JA 91). 

After the verdict of the jury was returned, defendant made no mo¬ 
tion of any kind, and no motion was made by defendant after judgment 
was entered. 

! 

I 

THE CONSTITUTIONAL PROVISION 

I 

AND THE RULES OF COURT INVOLVED 

I 

i 

j 

The Seventh Amendment to the Constitution of the United States 

i 

reads thus:- i 

! 

"In Suits at common law, where the value in controver¬ 
sy shall exceed twenty dollars, the right 0f trial by 
jury shall be preserved, and no fact tried |by a jury, 
shall be otherwise re-examined in any Court of the 
United States, than according to the rules of the com¬ 
mon law." j 

I 

Rule 50 (a) and (b) of the Federal Rules of Civil; Procedure (28 USCA 

j 

following 723c), is entitled "Motion for a Directed Verdict" and reads 
thus:- 

i 

"(a) When Made: Effect . A party who moves for a di¬ 
rected verdict at the close of the evidence offered by 
an opponent may offer evidence in the event that the 
motion is not granted, without having reserved the 
right so to do and to the same extent as if the motion 
had not been made. A motion for a directed verdict 
which is not granted is not a waiver of trial by jury 
even though all parties to the action have mOved for 
directed verdicts. A motion for a directed verdict 
shall state the specific grounds therefor, j 

i 

"(b) Reservation of Decision on Motion . Whenever a 
motion for a directed verdict made at the cl^se of all 
the evidence is denied or for any reason is pot granted. 
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the court is deemed to have submitted the action to the 
jury subject to a later determination of the legal ques¬ 
tions raised by the motion. Within 10 days after the 
reception of a verdict, a party who has moved for a 
directed verdict may move to have the verdict and any 
judgment entered thereon set aside and to have judgment 
entered in accordance with his motion for a directed ver¬ 
dict; or if a verdict was not returned such party, within 
10 days after the jury has been discharged, may move 
for judgment in accordance with his motion for a direc¬ 
ted verdict. A motion for a new trial may be joined with 
his motion, or a new trial may be prayed for in the al¬ 
ternative. If a verdict was returned the court may al¬ 
low the judgment to stand or may reopen the judgment 
and either order a new trial or direct the entry of judg¬ 
ment as if the requested verdict had been directed. If 
no verdict was returned the court may direct the entry 
of judgment as if the requested verdict had been di¬ 
rected or may order a new trial." 

Rule 51 of the Federal Rules of Civil Procedure (28 USCA following 
723c) reads thus:- 

T ' Instruct ions to Jury: Objection . At the close of the 
evidence or at such earlier time during the trial as 
the court reasonably directs, any party may file written 
requests that the court instruct the jury on the law as 
set forth in the requests. The court shall inform coun¬ 
sel of its proposed action upon the requests prior to 
their arguments to the jury, but the court shall instruct 
the jury after the arguments are completed. No party 
may assign as error the giving or the failure to give 
an instruction unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his ob¬ 
jection. Opportunity shall be given to make the objec¬ 
tion out of the hearing of the jury. M 
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i 
i 

I 

i 

i 

l 

l 

i 

SUMMARY OF THE ARGUMENT; 

The case tried in the court below was a common law (civil) action 

I 

(i. e., for slander). The case was submitted to a jury. Defendant chose 
to rely on a factual defense. The jury found for the plaintiff. The de¬ 
fendant took no steps to preserve any question for appellate review, 

i 

and thanks to the Seventh Amendment and Rules 50 and 51 of the Fed¬ 
eral Rules of Civil Procedure, there is no question open for this Court 

i 

of Appeals to consider. 

i 

The judgment below was for only $100, and the court published 

I 

no opinion. The judgment below was not, and is notj a precedent for 

i 

any new rule of law. It would be unjust in this case (which involves only 

i 

$100) to have this Court to Appeals re-examine the l^w on privilege (in 
defamation) as it may relate to some government officials under some 
circumstances. Two reasons support his opinion: (1) appellee would 
have to pay for appropriate research in that field of liaw, and advance 

I 

the cost of drafting and printing the brief, and (2) appellee might end 

i 

up having to pay for the costs in this Court which (see appellant’s brief 
and annex) are already many times the amount of the judgment. 

I 

i 

I 

i 

THE ARGUMENT 

I 

I 

Actions for libel or slander were well known to |the common law; 
e.g. see discussion of several early cases in POLLAj&D v LYON (187$) 

91 US 225, 23 LEd 302. ! 

i 

By the terms of the Seventh Amendment to the Constitution, no 
court of the United States may re-examine any fact tried to a jury in a 
common law action (such as libel or slander) except in accordance with 

i 

the rules of the common law. By the terms of, and references in, 28 
USCA 451 (the Act of June 25, 1948, c. 646, 62 Stat. 007) this Court 

i 

of Appeals as well as the court below are ’’courts of the United States.” 
Consequently, the Seventh Amendment is applicable to this Court of 


i 
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Appeals as well as to the court below. And, in view of that fact, the 
next question is - Tr What are the rules of the common law to which the 
Seventh Amendment makes reference ?” 

The phrase, T, rules of the common law”, found in the Seventh 
Amendment refers to such rules as existed at the time the Amendment 
was adopted, i.e. in 1791. Thus, in DIMICK v SCHIEDT (1935) 293 US 
474, 487 , 55 SCt 296, 79 LEd 603, 95 ALR 1150, the Supreme Court 
noted that the concept of a changing or developing common law was in¬ 
applicable to the terms employed in the Seventh Amendment; and, in 
BALTIMORE & C. LINE v REDMAN (1935) 295 US 654, 657 , 55 SCt 
890, 79 LEd 1616, the Supreme Court pointed out that the Seventh Amend¬ 
ment "discloses a studied purpose” to protect the right of trial by jury 
in civil common law actions from "indirect impairment” through possi¬ 
ble enlargements of the power recognized by the common law in 1791 
for courts to re-examine jury verdicts. Indeed, the Supreme Court 
(as well as this Court of Appeals) had effectively settled this view long 
before 1935 (see BARBOUR v MOORE - 1897 - 10 App DC 30, 49-51, 
and cases there cited). The next question in this appeal then, is - "How 
can appellate review be had in consonance with the Seventh Amendment?” 

A decision of the Eighth Circuit (MUTUAL etc. ASSN. v. THOMAS - 
1941-123 F2d 353, 355) states that "the only modes” by which the common 
law allowed the re-examination of facts tried to a jury were (1) by a mo¬ 
tion for a new trial, or (2) by means of a motion for a directed verdict. 
This decision came after the present rules of civil procedure had been 
adopted for the federal courts. It is clear from that decision, and many 
others, that those rules do not (indeed, could not) change the limitations 
imposed by the Seventh Amendment; MONTGOMERY WARD & CO. v 
DUNCAN (1940) 311 US 243, 61 SCt 189, 85 LEd 147; AETNA CASUALTY 
etc. v YEATTS (4thCir-1941) 122 F2d 350; MARSH v ILLINOIS CENT. 

R. CO. (5thCir-1949) 175 F2d 498. In AETNA CASUALTY v YEATTS 
the jury returned a verdict in favor of the defendant and, as in the 
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i 


present appeal, the losing party had not moved for a directed verdict 
upon the conclusion of all the evidence; but, in that litigation the losing 

i 

party did, as the present defendant did not, move for judgment n.o. v. 

I 

The trial judge denied the motion and the Fourth Circuit affirmed; and, 
at page 352 the following pertinent language of Judge Parker is found: 

M Even if a motion for directed verdibt had been 
made by plaintiff, it is clear that same should have 
been denied as should, also, any motion for judgment 
non obstante veredicto based thereon; for it is too well 
settled to warrant discussion that, on such motion, the 
evidence must be taken in the light most favorable to 
the party against whom the directed verdict is asked 
and that all conflicts must be resolved in Jiis favor. 

But here there was no motion for directed verdict to 
serve as a basis for the motion for judgment non ob¬ 
stante veredicto; and such judgment [ i. e. j a judgment 
n. o. v. ] can be entered on the ground of tHe insufficiency 
of the evidence only where motion for directed verdict 
has been duly made. Rules of Civil Procedure 50(b), 

28 U.S. C. A. following section 723c; BAT^N v KIRBY 
LUMBER CORP. [1939] 5 Cir., 103 F.2d 272; BALTI¬ 
MORE & CAROLINA LINE v REDMAN [ 1935] 295 U.S. 

654, 55 S.Ct. 890, 79 L.Ed. 1636; MONTGOMERY 
WARD & CO. v DUNCAN [1940] 311 U.S. 243, 61 
S.Ct. 189, 85 L.Ed. 147. In addition, it is well set¬ 
tled that, where the sufficiency of the evidence has not 
been challenged in this or some other appropriate way 
during trial, we have no power to review its sufficiency 
on appeal. POCAHONTAS COAL & COKE CO. v COOK 
[ 1935] 4 Cir., 74 F. 2d 878 and cases therfe cited. As 
said by Judge Sibley in BATEN v KIRBY LUMBER 
CORPORATION, supra (103 F. 2d 274), ’Rule of Civil 
Procedure 50, 28 U.S.C.A. following section 723c, 
does not do away with but emphasizes the necessity of 
a motion for a directed verdict to raise the; legal ques¬ 
tion whether the evidence is sufficient 1 . " (122 F2d at 
352). 

It is perfectly true that pMtff does not purport to ground his ap¬ 
peal on the insufficiency of the evidence. It is equally clear, however, 
thaf^^S^SrSoes not say anything about the foundation of his appeal*. He 
simply declares (in his "Statement of Points**) that ’The district court 
erred in failing to direct a verdict for appellant [ defendant] on the ground 




that appellant's [defendant's] statements were either absolutely or quali- 
fiedly privileged." (Appellant's Brief, page 6). At best, however, this 
is nothing more than a back-handed way of saying that plaintiff had not 
introduced any evidence which would allow the jury to find that defendant 
was guilty of slandering plaintiff under circumstances where no privilege 
existed; and, clearly, that is a question as to sufficiency of the evidence. * 
Defendant cannot circumvent the Seventh Amendment by failing to acknowl¬ 
edge the fact that he is asking this Court of Appeals to review the suffi¬ 
ciency of the evidence upon which a jury's verdict rests. It is equally 
(if not more) significant to note that defendant did not even ask the court 
for a directed verdict when all the evidence was before the trial court. 

Defendant cannot here rely upon the fact that he moved for a directed 
verdict when plaintiff's case-in-chief was closed. Thus, in a decision 
which is regularly called to the attention of every attorney every time 
he files an appeal with this Court, it is made clear that when a defendant 
puts on evidence after denial of his motion for a directed verdict, he is 
deemed to have waived his motion; BLAKE v TRAINER (1945) 79 US 
App DC 360, 363 (footnote 2), 148 F2d 10. 

It is also to be remembered that defendant made no objection to any 
instruction given by the trial judge to the jury, nor did defendant object 
to the trial judge's failure to give any instruction. Consequently, as 
provided in Rule 51 of the Federal Rules of Civil Procedure (28 USCA 
following 723c), defendant cannot (indeed, he has not tried to) assign 
"as error the giving or the failure to give an instruction” in the trial below. 

It will be observed from the record that the jury deliberated for a considerable period of time before 
returning its verdict. It will also be noted that plaintiff sought exemplary or puni tive damages. Clearly, 
there was evidence from which the jury could have found actual or express malice and, thereafter, puni tive 
damages. It is not of record that one juror volunteered to counsel for plaintiff that the basic disagreement 
in the jury room was over the fact that several jurors believed that exemplary damages should be awarded. 

But, the law itself realizes that jury verdicts may, and often do, result from compromises on fact issues 
which relate both to liability and damages; DIMICK v SCHIEDT, supra, 293 US at 486. As was said in 
MUTUAL etc. ASSN, v THOMAS, supra. 123 F2d at 356, a jury's verdict cannot be set aside, properly, 
just because the damages seem inadequate if there is the reasonable possibility that the verdict was a 
compromise on facts relating to liability. 




It follows as a necessary consequence of the foregoing that there 


was a total failure on the part of defendant to preserve any legal ques¬ 
tion for appellate review. It must not be supposed that defendant (i.e., 


defendant’s trial counsel) was remiss in not objecting! to an instruction 


given, or in not asking for an instruction that the trial judge would not 


grant and then objecting to the failure to have it given. Nor should it 
be thought that defendant was remiss in not moving fop a directed verdict 


at the conclusion of all of the evidence. Defendant saw fit to go to the 
jury on factual issues. The jury might have believed the defendant, and 
if it had, it would have returned a verdict in defendant's favor. Having 

i 

elected to defend with assertions of fact, it would not have been good 
strategy for defendant to assert a defense which was mconsistent with 
his factual claim. Defendant insisted that the alleged! statement was 


never made. Why should he have tried to prove, after that fundamental 
denial (which if believed was a complete defense) that! the statement 
were made (i. e., if the jury did not believe defendant!s sworn statement) 
it was made without malice and under conditions giving rise to privilege? 


The law does allow alternative defenses, but it is respectfully submitted 
that trial lawyers do not relish the position of submitting facts or argu- 
ments to a jury when those facts or arguments require the jury to dis¬ 
believe the testimony their clients have given to that jury. 

I 

Defendant has not presented the foregoing contentions because he 
fears to answer any of the arguments advanced in the forward brief in 
this appeal. Counsel for defendant would enjoy briefing a reply to the 

i 

substance of that brief. But, counsel does not believe that his client 
should pay the costs such a brief would entail. And, in the final analysis, 
the whole business would be academic since, as hereinbefore shown, 
defendant failed to preserve any question for the consideration of this 
Court of Appeals. 

i 

One further point should be made. The court below did not publish 
any opinion in this case. The judgment from which this appeal has been 



10 


taken did not constitute a precedent for any other suitor. The judgment 
was for $100. The judgment does not constitute a foundation upon which 
any further action can be brought by plaintiff against this defendant. De¬ 
spite these significant facts, defendant has spent many times the cost 
of the judgment in seeking reversal in this Court. The record shows 
that plaintiff has been long unemployed (Record 66, 67). Quite aside 
from the fact that no issue was kept open for appellate review, it must 
be obvious that defendant was not really concerned with the judgment 
entered against him and that the present appeal is, to put the best pos¬ 
sible face upon it, an effort to obtain (at the possible expense of a liti¬ 
gant who cannot afford the cost) a sweeping review of privilege in the 
law of defamation as it may apply to some government officials in 
some circumstances. Such an appeal might well be dismissed as friv¬ 
olous. 


CONCLUSION 

For the reasons hereinbefore given, it is respectfully submitted 
that the decision of the court should be affirmed, or that this appeal be 
dismissed, with costs to appellee. 

Respectfully submitted, 

Charles F. O f Neall 

1625 K Street, N.W. 
Washington 6, D.C. 

Attorney for Appellee 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,245 


ARTHUR W. NEWBURY, 
(Appellant) Respondent 


v. 


HAROLD ROBERT LOVE 


(Appellee) Petitioner 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION IN THE ALTERNATIVE 

( 1 ) | 

FOR REHEARING BY THE PANEL OF THIS 
COURT RESPONSIBLE FOR THE PRESENT DECISION 

OR (2) 

FOR REHEARING EN BANC 


JURISDICTIONAL STATEMENT 

I 

As to the first alternative petition, Mr. Love (petitioner now, and 

i 

formerly the appellee in this Court) relies on Rule 26| of the General 
Rules of this Court as establishing the authority of the panel responsible 
for the present decision to grant a rehearing. The time for filing such 
a petition as a matter of right expired on 15 March 1^57. On that date, 
however, Mr. Love asked additional time within whicfr to request re¬ 
hearing. On 26 March 1957 that motion was dismissed on the ground 
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that Mr. Love had not lodged a copy of his petition with the Clerk of 
this Court prior to expiration of the additional time the motion had re¬ 
quested. No rule of this Court required a copy of the petition to be 
lodged with the Clerk. On 29 March 1957, Mr. Love filed a further 
motion for time to request rehearing by the panel responsible for the 
present decision. Since the mandate in this cause has not issued, this 
case is still pending before this Court; and, the panel responsible for 
the present decision is free to act to grant a rehearing to correct the 
present decision. 

If the panel responsible for the present decision does not grant a 
rehearing in this appeal, the instant petition (by its second phase or 
alternative) asks for a rehearing en banc. As for the jurisdiction of 
the Court to rehear a case en banc, Mr. Love relies upon Revised Title 
28 USCA 46 (c); c. 646, 62 Stat. 871. Since neither mandate nor instruc¬ 
tion has issued to the court below, and since there is no statute or rule 
which limits the time within which a petition for rehearing en banc may be 
filed, the alternative petition is timely and this Court has full power to 
grant the relief requested. 

TERMS OF REFERENCE 

References herein to statements, acts, etc., by Mr. Love (the 
petitioner) and/or Mr. Newbury (the respondent) include statements, 
contentions, acts, etc. by their respective attorneys except in sentences 
where a distinction is required. 

CONSTITUTIONAL PROVISION AND COURT RULE 

INVOLVED 

The Seventh Amendment to the Constitution of the United States 
provides: - 

"In Suits at common law, where the value in 
controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined 
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in any Court of the United States, than according 
to the rules of the common law." 

Rule 50 of the Federal Rules of Civil Procedure, 28 USCA following 

| 

2072, is entitled "Motion for Directed Verdict" andj subsection (b) thereof 

i 

reads as follows: - 

Reservation of Decision on Motion, j Whenever 
a motion for a directed verdict made at the close of 
all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the 
action to the jury subject to a later determination of 
the legal questions raised by the motion, j Within 10 
days after the reception of a verdict, a party who 
has moved for a directed verdict may moVe to have 
the verdict and any judgment entered thereon set aside 
and to have judgment entered in accordance with his 
motion for a directed verdict; or if a verdict was not 
returned such party, within 10 days after the jury has 
been discharged, may move for judgment in accordance 
with his motion for a directed verdict. A motion for 

i 

a new trial may be joined with his motionj or a new 
trial may be prayed for in the alternative^ If a verdict 
was returned the court may allow the judgment to stand 
or may reopen the judgment and either order a new 
trial or direct the entry of judgment as if the requested 
verdict had been directed. If no verdict was returned 
the court may direct the entry of judgment as if the 
requested verdict had been directed or may order a 
new trial." 

SUMMARY STATEMENT OF THE CASE 

I 

This is, actually, a very simple case. The only material facts 
are quickly stated. As defendant below, the appellant defended a suit 
for slander on the ground that he had not made the statements charged 
to him. After all of the evidence was in, appellant made no motion. 

The question as to whether appellant had or had not made defamatory 

statements about Mr. Love was submitted to the jury on instructions 

S 

which "satisfied" the appellant (JA -90). The jury found for the plain¬ 
tiff and against the appellant. After the jury's verdict was returned, 
the appellant made no motions in the lower court. 
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In this Court of Appeals, appellant asked that the lower court be 

reversed on the ground that his mid-trial motion for a directed verdict 

should have been granted. No other error was assigned. 

* 

Upon these facts, the present decision reverses the lower court 
and orders the complaint to be dismissed on the ground that appellants 
mid-trial motion should have been granted. 

To help this Court of Appeals to understand the facts in this 
litigation, the longer statement of case which follows is tendered. 

STATEMENT OF THE CASE FOR REHEARING 

Harold R. Love was plaintiff in the District Court below. Later 
he was appellee here. He is noOthe petitioner. 

In the court below Mr. Love filed suit (Civil Action No. 2375-53) 
for defamation against Arthur W. Newbury. A jury trial was had. The 
jury returned a verdict for Mr. Love. Mr. Newbury appealed from the 
judgment entered on that verdict. The present decision orders reversal 
of that judgment and directs the court below to dismiss the complaint. 

As appears from the record, Mr. Newbury's first act in the court 
below was to ask for summary judgment. This he did on 23 June 1953 
(JA-7). That motion was denied. Mr. Newbury filed his Answer on 
4 August 1953 (JA-7/9). 

i 

In his Answer, Mr. Newbury pleaded certain defenses, none of 
which now have any significance since the aspects of the Complaint to 
which those defenses were directed have been removed from the case. 

It is to be observed, however, that the M Sixth Defense" in Mr. Newbury’s 
Answer reads as follows: - 

"Any statements relating to plaintiff which were 
made [i. e., which Mr. Newbury admitted making] 
by defendant were privileged in that they were made 
in good faith, without malice, and the defendant was 
under a duty to make them. Defendant at no time 
communicated his remarks regarding plaintiff to 
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any person who was not entitled to hear or!see 
them." (Underscoring supplied). 

At the trial, Mr. Love's testimony proved that Mr. Newbury made 
defamatory statements about him to a Mr. Maginnis (a lawyer whom 
Mr. Love had consulted) during a telephone conversation in 1952. 

At the conclusion of Mr. Love's case, Mr. Newbury moved for a 
directed verdict. It was Mr. Newbury's contention in that motion 
(JA-55) that he had not discussed Mr. Love with Mr. Maginnis in 1952. 

It was also contended that even if Mr. Maginnis had called Mr. Newbury, 
Mr. Maginnis would have been calling in a representative capacity so 
that the occasion would have been one which conferred a qualified privilege 
upon Mr. Newbury. It was then argued that there was so little evidence 
of malice in the statements allegedly made to Mr. Maginnis by Mr. 
Newbury about Mr. Love, and since the telephone "conversation was 

i 

probably ... within the scope of [Mr. Newbury's] official authority", 
that the trial judge should direct a verdict for Mr. Newbury on the 
theory that Mr. Love failed to make out a prima facie case (JA-55/56). 

The only motion made by Mr. Newbury during the trial was the 
motion for a directed verdict (JA-48). That motion yras made at the con¬ 
clusion of plaintiff's case. That motion was denied. ; 

i 

j 

After denial of his motion for a directed verdict, Mr. Newbury 
presented defensive evidence. Mr. Newbury testified that he had not 
made any statements about Mr. Love in any telephone conversation in 
1952. 

Under instructions which satisfied Mr. Newbury, the case was 
submitted to the jury. The defense of conditional privilege, and such 
subsidiary factual issues as relate to that defense (e. g., whether the 
occasion on which the statements were allegedly made was one which 
conferred a conditional privilege on Mr. Newbury; whether there was 
"malice"; whether the statements charged to Mr. Newbury went beyond 
the alleged inquiry; and, whether the statements were made in "the 
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proper performance of official duties’’ or, alternatively, were rea¬ 
sonably accurate) were removed from the case with the consent of the 
trial attorney who represented Mr. Newbury (R-155). The jury was 
asked to decide whether Mr. Newbury had slandered Mr. Love in a 
1952 telephone conversation with Mr. Maginnis. The jury returned a 
verdict in favor of Mr. Love in the amount of $100. No subsequent 
motions were made by Mr. Newbury in the court below. 

Mr. Newbury appealed to this Court from the judgment below. 

In his forward brief, Mr. Newbury’s Statement of Points reads thus: - 

’’The district court erred in failing to direct a 
verdict for appellant on the ground that appellant’s 
statements were either absolutely or qualifiedly 
privileged.” (Brief for Appellant, p. 6). 

And, in the Conclusion of the Brief for Appellant, Mr. Newbury said: - 

’’For the above stated reasons, the court below 
erred in denying appellant’s motion for a directed 
verdict. * * *.” (Brief for Appellant, p. 18). 

The present decision was handed down on 28 February 1957. In 
that per curiam , this Court said: - 

”[Mr. Newbury] contended below that the state¬ 
ments complained of were not actionable, even if 
defamatory, because (1) he made them in connection 
with his official duties; and (2) he made them in reply 
to an inquiry from appellee’s attorney and his reply 
was not malicious and did not go beyond the inquiry. ” 
(Underscoring added). 

The record discloses, however, that Mr. Newbury contended first, last, 
and always that he had not made the statements. For example, during 
the course of Mr. Newbury’s opening statement to the jury, his attorney 
made the nature of his defense to the 1952 telephone conversation 
strikingly clear, and in these words: - 

”MR. TOOMEY: There has been reference made to 

the fact that a Mr. Maginnis, an 
attorney in Washington, called 
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i 


Mr. Newbury and that Mt. Newbury 
in the course of that conversation 


repeated this defamatory matter 
[about Mr. Love] over the telephone, 
sometime between May 1952 and May 
1953 * * *. We will show to you that 
simply is not the fact; I will say no 


more than that, it is not so 



will show you that it is not so. 


erscoring a 


Later, during the course of Mr. Newbury’s motion for a directed ver- 
diet, the following colloquy took place between the trial judge and 
Mr. Newbury’s trial counsel: - 

i 

’’THE COURT: Do I understand that the defendant 

concedes there was a telephone con¬ 
versation? 

i 

’’MR. TOOMEY: No, we do not ... We do not concede 

it for a moment ...” (JA-55). 

And, during the presentation of defendant’s evidence tfter his motion 
for a directed verdict had been denied, Mr. Newbury; contended that 
he had been instructed not to answer any inquiries witii respect to 
Mr. Love — i. e., Mr. Newbury’s own contention is in total and abso- 
lute conflict with the view expressed by the present decision. Thus, at 
pages 66 and 67 of the Joint Appendix is found the following: - 

"MR. TOOMEY: Did you have such a conversation 

[i.e., the 1952 telephone conversation] 
with Mr. Maginnis? 

"MR. NEWBURY: I did not. 


"MR. TOOMEY: How are you so sure that you did not? 

"MR. NEWBURY: Well, I have been instructed, after 

the case had been closed by the Com¬ 
mission, the Civil Service Commission, 
there were several suits instituted, 
the files were turned over to the 
Judge Advocate General of the Army, 
and I was instructed to p^ss on all 


papers, calls, and so forth, through 


ca 
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if any calls came or any corres- 



ondence came, I definite] 



them to the Judge Advocate 
1 General." (Underscoring added). 


Again, in the discussion between counsel and the trial judge as to the 
instructions to be given to the jury, the following remarks appear in 
the record: - 

"THE COURT: * * *. We now have a case to go 

to the jury in which the plaintiff 
i says, ’You said certain things 
about me’, and the defendant says, 

’I didn’t say them. ’ So, since he 
i [Mr. Newbury] has said he didn’t 
say them, naturally he is not claiming 
that they are true. He is not claiming 
they are true, he doesn’t plead the 
truth. ’’ 

"MR. TOOMEY: That is right and we don’t need 

to." (R-155). 

And, later, in the same discussion (but with reference to Defendant’s 
Requested Instruction No. 4, which related to the factual issue of 
malice), the following is disclosed by the record: - 

"MR. O’NEALL: I object to 4 [Defendant’s Requested 

Instruction No. 4]. 

"MR TOOMEY: Yes, as it is worded. I agree with 

your objection, probably. We would 
have to strike the language that says 
’and that Mr. Newbury, while actuated 
by malice’ because this thing [Defen- 
i dant’s Requested Instruction No. 4] 
was predicated, when I drafted it, 
upon the theory of a qualified pri¬ 
vilege." (R-161). 

Further, in the course of his argument to the jury, Mr. Newbury’s at¬ 
torney made the following remarks: - 

"MR TOOMEY: . . . [T]here remains for your 

consideration, as counsel [for 
i Mr. Love] has said, really only 
one question, whether or not 
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Mr. Newbury made a statement over 
the telephone to a Mir. Maginnis which 
was defamatory of Mr. Love. 


So that now the only j question for 
your consideration, factually, is 
whether or not there was such a 
telephone conversation . . . Mr. 
Love says that the call was made; 
Mr. Newbury says no, it wasn't 
• • • 

. . . So, for those contradictions 
and those improbabilities in the 
plaintiff's story, wejfeel they are 
sufficient to warrant the jury in 
concluding that Mr. ILove was mis¬ 
taken about the [1952 telephone] 
conversation ...” (JA-79/81 - 
underscoring added): 

And, in instructing the jury, the trial judge said: - 

"THE COURT: * * *. Now as you k^iow, the defen¬ 

dant, Mr. Newbury, denies that he 
made any such statement on me tele¬ 
phone. (JA-83). 


* * * 


. . . [A] nd I have also told you that 
the defendant, Mr. Newbury, denies 
that that statement was made. (JA-86) 


. . .Mr. Newbury says he did not 
make the statement over the telephone 
...” (JA-86). 

Finally, when the trial judge concluded the charge to the jury, the fol¬ 
lowing colloquy took place: - 


"THE COURT: 
"MR. O'NEALL: 
"MR TOOMEY: 


Are there any objections or re 

No, Your Honor. 

We are satisfied. Your Honor. 
(JA-90). 


i 

i 
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The foregoing is the record of what Mr. Newbury "contended” in the 
court below. It is totally inconsistent with what the present decision says 
"appellant contended below." 

In addition to misconceiving the position taken by Mr. Newbury in 
the trial court, the present decision also declares: - 

"We think it clear that, in the circumstances of 
this case, appellant’s statements were made in the 
proper performance of his official duties and are, 
therefore, absolutely privileged. * * *.’’ 

The fact is, however, that no such issue was raised in the lower court. 

As has hereinbefore been pointed out, according to Mr. Newbury’s own 
personal contention, it would have been an improper performance of his 
official duties if he had answered the questions about Mr. Love which 
were allegedly asked of him by Mr. Maginnis (JA-66/67). It is a 
statement of fact rather than argument to say that it is a factual issue 
as to whether or not a given act constitutes proper performance of of¬ 
ficial duties. When it is essential to a defense against a suit for slander 
to show that the statements made were made as an incident to the proper 
performance of official duties, such proof must come from the defendant 
(see Rule 8 of the Federal Rules of Civil Procedure). When, as in the 
instant case, the defendant swears under oath that he did not make the 
statements charged against him, he cannot at the same time under the 
same oath swear that he made the statements as an incident to the 
performance of his official duties; and, Mr. Newbury did not undertake 
to do so. Consequently, it is a statement of fact rather than argument 
to say that the last above quoted portion of the present decision is 
directly and totally impeached by the record in this case. 

The present decision also declares: - 

”* * *. Since a judgment of dismissal should have 
been entered on this ground [here falls footnote No. 2 
which says ’This defense was adequately, if inartistically, 
asserted in the District Court’ ], we need not decide any 
other questions presented. ’’ 
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It is clear from the present decision that the words Vthis ground" refer to 
the misconception of this Court that Mr* Newbury defended below on tbe 
ground that he made the alleged statements in connection with his official 

i 

duties and that his reply to the inquiry from "appellee's attorney" was 
not malicious and did not go beyond the inquiry — i. e., that "appellant's 
statements were made in the proper performance of his official duties." 
Since such was not Mr. Newbury's defense, the view expressed by this 
Court in its decisional paragraph is erroneous. 

i 

I 

At no time did Mr. Newbury ask the trial judge to dismiss the 
complaint. And at no time prior to the trial did Mr. Newbury urge 
that, notwithstanding the 1952 telephone conversation, the complaint 
should be dismissed. Thus, as declared by Mr. Newbury at page 4 of 
the Reply Brief for Appellant: - 

! 

i 

"The appellant's motion [at the close pf plaintiffs 
case] served to interject into the case for the first 
time defenses as to the 1952 telephone conversation." 
(Underscoring added). 

i 

At the conclusion of plaintiff's evidence in the trial cPurt, Mr. Newbury's 
counsel moved for a directed verdict. That motion commenced with 
these words: - i 


"MR. TOOMEY: 


As I stated at the behch, the 
defendant [Mr. Newbury] at this 
time moves the Court to direct 
the jury to enter a verdict in 
defendant'8 favor." (Underscoring 


added for the sake of 
JA-48). 


clarity 


Mr. Newbury's motion for a directed verdict was denied (JA-66). 
Thereupon, in the precise words of BLAKE v. TRAINER (1945) 79 US 


App DC 360 at 363 (footnote 2), 148 F2d 10: - 


"After the motion for a directed verdict at the close 
of plaintiff's case was overruled, defendant; went forward 
and presented his defense. Having proceeded to put on 
his defense, defendant thereby waived his objection to 
the ruling denying his motion for a directed verdict at 
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the close of plaintiffs case ." (Underscoring added 
for the sake of clarity). 

Mr. Newbury did not repeat his motion for a directed verdict at the close 
of all the evidence. Mr. Newbury did not object to any jury instruction 
given or denied by the trial judge. Mr. Newbury did not move for 
judgment notwithstanding the verdict of the jury. Mr. Newbury did not 
move for a new trial. 

Having Tt waived his objection to the ruling denying his motion for a 
directed verdict at the close of plaintiffs case", Mr. Newbury appealed 
to this Court of Appeals. In his Statement of Points , Mr. Newbury told 
this Court of Appeals as well as Mr. Love, who had as much (if not more) 
right and interest as this Court in knowing what Mr. Newbury’s con¬ 
tentions on appeal were, that his appeal was grounded on the proposition 
that the trial judge had erred in denying the motion for a directed verdict 
which he had made at the close of plaintiff’s case, i. e., the ruling to 
which Mr. Newbury had waived objection. Thus, Mr. Newbury’s 
Statement of Points (found on page 6 of Brief for Appellant) declares: - 

"The district court erred in failing to direct a 
verdict for appellant on the ground that appellant’s 
statements were either absolutely or qualifiedly 
privileged." 

As to recitation (2) in the present decision respecting the conten¬ 
tions advanced by Mr. Newbury in the court below, it is to be observed 
(a) that there is nothing in the record to sustain the suggestion that 
the response by Mr. Newbury did not go beyond the inquiry, and in any 
event that was a factual issue; i. e., it was up to Mr. Newbury to prove 
that his answer was limited to the question asked; and, (b) it is also 
to be observed that Mr. Love offered to prove malice on Mr. Newbury's 
part — and malice is an issue for the jury — but that issue was taken 
out of the case by the agreement of Mr. Newbury to the jury instruc¬ 
tions. 


The present decision concludes with the following sentence: - 
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I 

"Since a judgment of dismissal should have been 
entered on the ground [here falls footnote 2 which 
declares 'This defense was adequately, if inartisti- 
cally, asserted in the District Court* ], we need not 
decide any other questions presented." 

The present decision, however, does not identify any motion to dismiss 

i 

submitted to the trial court. And, even if it could be said, fairly, dial 
the avowed motion for a directed verdict was a motion to dismiss the 
complaint, it cannot be doubted that Mr. Newbury's objection to die 
denial of such a motion was just as effectively waived by his presen¬ 
tation of defensive evidence as when that motion is cilled, as it should 

i 

be, a motion for a directed verdict. 

i 

Mr. Newbury asked for additional time within Which to file a 
Reply Brief. Mr. Love consented to that request. Additional time 

i 

was allowed by Order of this Court dated 25 September 1956. On 4 
October 1956, the Reply Brief for Appellant was filed. 

In his Reply Brief, Mr. Newbury summarized ifr. Love's brief 
as follows: - j 

"Appellee in his brief contends that appellant 
failed to preserve any questions for appellate review 
because (a) appellant chose to rely on a factual defense, 
and (b) Rules 50 and 51 of the Federal Rules of Civil 
Procedure were not observed. * * *." 

I 

Mr. Love did not contend that reliance on a factual defense would of 
itself preclude appellate review. Mr. Love never suggested that 
Mr. Newbury lost his chance to appellate review because he failed 

to observe the requirements of Rules 50 and 51, for t^iose rules require 

i 

nothing of any litigant. Mr. Love did contend that since Mr. Newbury 

I 

(1) made no request for a directed verdict at the closd of all of the 
evidence, (2) had expressed satisfaction with the instAictions given 
by the trial judge to the jury, (3) did not ask for judgment n.o.v., and 
(4) Mr. Newbury did not ask for a new trial, it was legally impossible 
for this Court of Appeals to reverse. Mr. Love pointed out in his brief: 
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(1) That when Mr. Newbury proceeded to present a 
factual defense after the trial court denied his motion for a 
directed verdict, Mr. Newbury lost his right to object to 
that ruling. If Mr. Newbury had wanted to have appellate 
review of any of the questions raised by that motion, it was 
necessary for him to ask for a directed verdict at the close 
of all of the evidence. But, he failed so to do. Therefore, 
Mr. Newbury could not ask this Court of Appeals to re¬ 
examine the denial of his motion for a directed verdict. 

(2) That the Seventh Amendment to the Constitution pro¬ 
hibits free-wheeling review by the appellate courts of the 
United States in civil cases when the judgment under attack 
rests upon a factual determination by a jury in a common 
law action. Under the Seventh Amendment, no fact tried 

by a jury can be otherwise re-examined by an appellate court 
of the United States than according to the rules of appellate 
review as those rules existed in 1791. Since the suit below 
was a civil action well known to the common law (slander), 
and since it was tried to a jury, the Seventh Amendment is 
directly applicable; and, the Seventh Amendment operates as 
a specific limitation on the power of this Court of Appeals. 
Further, since a motion for a directed verdict at the close 
of all the evidence was one of several prerequisites for 
appellate review at common law, and since Mr. Newbury 
made no such motion, this Court of Appeals was without 
power to order a reversal on that ground. 

(3) That for two other reasons there was no way 
for this Court of Appeals to upset the judgment of the lower 

court. Thus (a) it would not be possible to reverse on some 

of 

highly technical criticism^the instructions given to the jury 
by the trial judge because Mr. Newbury had expressed his 
satisfaction therewith and Rule 51 of the Federal Rules of 






Civil Procedure categorically forbids assigning error to 
an instruction unless the litigant has objected thereto. 

And, (b) according to Rule 50, the party who is denied 
a directed verdict has only 10 days within which to take 
appropriate action; but, Mr. Newbury did nothing about it. 

On 16 October 1956, Mr. Love asked this Court of Appeals for 
leave to file a Rejoinder Brief. In that Motion, Mr. Love pointed out 
to this Court that the "basic justification" for the request was "that the 
Reply Brief advances arguments which appellee has never had an oppor¬ 
tunity to answer. ” The Motion went on to state: - 

"* * *. Although it is true that the arguments in 
the Reply Brief are responsive to issues raised in the 
’Brief for Appellee 1 , the response is in tjie nature of 
a confession and avoidance, and, even mpre to the point, 
the appellant should have included such arguments in 
his forward brief. * * *. Further justification for 
this request appears in the following paragraphs wherein 
are given the specific circumstances which match up to 
the foregoing generalization. 

I 

"4. The ’Brief for Appellant’ identified only one 
alleged error committed by the trial court; i.e., the 
’failure to direct a verdict for appellant on the ground 
that appellant’s statements were either absolutely or 
qualifiedly privileged’ (Appellant’s Br. 6)|. The failure 
of a trial judge to direct a verdict may form the basis 
for a reversal; but, the motion for a directed verdict 
must be one which, when denied, can be appealed. The 
only motion made by the appellant during the course of 
the trial was a motion for a directed verdict at the close 
of plaintiff’s case. Thereafter, appellant;presented 
evidence in defense, and in so doing, appellant waived 
hi s right to insist upon the motion theretofore made 
(see, Appellee’s Br. p. 8, citing BLAKE V. TRAINER). 

"5. The text of Rule 17(i) of the General Rules 
of this Court of Appeals reads thus: - 

’POINTS NOT PRESENTED. Potots not 
presented according to the rules of th£ Court 
will be disregarded, though the Court* at its 
option, may notice and pass upon a plain 
error not pointed out or relied upon. *! 
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Rule 17(i) obviously refers to this Courts Rule 17(c)(7) 
which, in specifying the contents of an appellants brief, 
defines the obligation of an appellant in identifying the 
points on appeal. Rule 17(c)(7) reads thus: - 

1 STATEMENT OF POINTS. A concise 
statement of the points on which appellant 
intends to rely, set forth in separate, num¬ 
bered paragraphs. Each point shall refer 
to the alleged error upon which appellant 
intends to rely.’ 

In the light of these rules, it seems to appellee that 
unless the excepting clause of Rule I7(i) be invoked, the 
appellant must stand or fall upon the issue of whether the 
denial of his motion for a directed verdict is reviewable. 
If the excepting clause is not invoked [and appellant dis¬ 
claims any appeal to that discretion — see Appellants 
Reply Br. p. 5 where he says ’ the re is no occasion to 
invoke this Courts Rule 17(i)’], it seems to appellee 
that there is no serious question in this appeal because 
the only error designated by appellant was the failure 
of the trial judge to direct a verdict at the close of 
appellee’s case, and as previously pointed out, when 
appellant thereafter presented evidence he waived any 
right to assign error to that ruling. 

”6. The foregoing is a summary of part of the 
argument in the Appellee’s Brief which the Appellant 
seeks to answer in his Reply Brief. Appellant’s for¬ 
ward brief should have presented authorities and argu¬ 
ments to show, if possible, that the issues debated 
therein were open for review by this Court. If appellant 
had done that, there would have been no need for ap¬ 
pellee to ask leave to file a response, for appellee 
could have replied to that argument in his regular brief. 
Due to appellant’s failure to demonstrate the reviewa¬ 
bility of the point of error he relied upon, it was ap¬ 
pellee’s task to expose that defect. As the matter 
now stands, appellant is apparently contending for sub¬ 
stantial justice and defending against an argument which 
he presumably regards as founded upon a mechanical 
concept. Appellee should be allowed one opportunity 
to answer in writing. 

”7. Appellee is not an apologist for mechanical 
jurisprudence. Technical rules ought to be obeyed; 
but, the failure to comply with a rule wlkich exists 
only to regulate procedure is, in appellee’s opinion, 
a failure which should not be allowed to frustrate the 
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reason for which rules of procedure (and the courts 
themselves) exist. The appellee considers the cited 
Rule 17(c)(7) to be the sort of rule which, when not 
fully complied with, ought not to entail dirk conse¬ 
quences simply because it was not followed. Simi- 
larily, the fact that a lawyer does not reiterate an 
objection during the course of a trial should not be 
grounds for depriving his client of justice.! But, 
there is no need to contend for such a viev^, for 
the law is already in accord; see, Rule 46 iof the 
Federal Rules of Civil Procedure, 28 USCA fol- 
lowing[20721;and, Rule 51 is not to the contrary. 

The fact that Rule 50(a) allows a motion fof a directed 
verdict to be made without waiving or reserving the 
right to present the defendant's case does not suggest 
that the defendant shall be presumed to object to every 
subsequent action of the trial court if his motion is 
overruled, nor does it excuse a litigant from making 
such subsequent motions as are required under the 
Seventh Amendment as construed by the Sujpreme Court 
(see, Appellee's Br. 6). Suitable reply should be 
permitted to appellant's argument. 

"8. Doubtless, this Court will have little, if 
any, difficulty in seeing that the argument and autho¬ 
rities cited in appellant's Reply Brief are inapplicable, 
but appellee would be remiss in his obligation to this 
Court if he did not offer to assist in that process. In 
order, therefore, to clarify the issue in this appeal 
and to demonstrate the inapplicability of the authorities 
that the appellant cites in the Reply Brief, leave to file 
a rejoinder is requested. The rejoinder should come 
to not more than 10 or 11 pages when printed." 

On 31 October 1956, this Court entered an Order denying Mr. Love's 
request for leave to file a Rejoinder Brief. In pertinent part, that 
Order reads thus: - 

j 

i 

"ORDERED that the aforesaid motion t^e, and it 
is hereby, denied, without prejudice to appellee's 
handing to the Court at the time of argument for 
filing and serving upon opposing counsel, if he is 
so advised, a statement as to additional citations 
without comment thereon." (Underscoring added). 

Having been denied the normal right to brief his answer to wholly new 
argument, Mr. Love declined to submit a mere list <4 cases. 

I 

i 
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The present decision does not mention any of the authorities 
relied upon by Mr. Love and it fails to explain how an appellant can 
object to a ruling of the lower court when he waived objection to that 
ruling in the lower court. 

JUSTIFICATION FOR REHEARING EN BANC 

An article by the late Chief Judge Harold M. Stephens in the 
March 1953 issue of the Journal of the Bar Association of the District 
of Columbia (Vol. 20, pp. 103-110) gives a clear and useful indication 
as to at least three classes of cases in which hearings or rehearings 
en banc have been authorized in this circuit. The three classifications 
are as follows: - 

"(1) Case involving a question whether a 
decision of the court should be overruled; 

”(2) Cases involving a question as to the 
power of the courts; and 

"(3) Cases involving a question of extra¬ 
ordinary public importance." 

Mr. Love submits that the alternative petition for a rehearing 
en banc falls squarely within the first two of these categories, and in 
a broad sense, Class 3 is also involved. 

As to Class 1, the present decision is opposed to, and has the 
effect of overruling, BLAKE v. TRAINER (1945) 79 US App DC 360, 

148 F2d 10. Thus, it is declared in BLAKE v TRAINER that when a 
defendant present evidence after his motion for a directed verdict 
is denied, he waives objection to the denial of that motion (footnote 
2 on page 363 of 79 US App DC quoted supra). It is clear from the 
Statement of Points in the Brief for Appellant (page 6) that the only 
error assigned to the court below was the denial of the motion which 
Mr. Newbury made at the end of plaintiff’s case — and Mr. Newbury 
cannot (while BLAKE v. TRAINER remains law) predicate error on 
that ruling, nor can this Court of Appeals predicate a reversal upon 
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that ruling. If this Court wishes to repudiate BLAKE* v TRAINER, it 
should do so in such a manner that the Bar may know that it has done 
so. BLAKE v TRAINER is only one of many cases which thus declares 
the law; see, also, NOVICK v GOULDSBERRY (Alaska-1949) 173 
F2d 496; CAPITAL TRANSP. CO. v COMPTON (Ark-1951) 187 F2d 844; 
AUTO TRANSPORT v POTTER (Mo-1952) 197 F2d 907; MINNEHAHA 
COUNTY v KELLEY (SoDak-1945) 150 F2d 356; GEO D. HORNING 
INC. v McALLEENAN (Va-1945) 149 F2d 561, cert, den . 326 US 761; 
indeed, it has even been held that if a trial judge reserves ruling of 
a mid-trial motion for a directed verdict, the defendant waives his 
right to object to denial if he proceeds to introduce evidence, O'MALLEY 
v COVER (Neb-1955) 221 F2d 156. And it does not rpatter whether 

I 

the mid-trial motion be called a motion for dismissal, for the rule 
is exactly the same as in the case of a motion for a directed verdict- 
i. e., when the defendant introduces evidence after a mid-trial motion 
of dismissal is denied, he waives his right to object to the denial of 
that motion; see, BOULTER v COM'L. STD. INS. CO. (Calif-1949) 

175 F2d 763; RUUD v AMERICAN P. & P. CO. (Idaho-1949) 177 

I 

F2d 538; BOSTON INS. CO. v FISHER (Mo-1951) 185 F2d 977; BATES 
v MILLER (NY-1943) 133 F2d 645, cert. den. 320 US 210; R.D. COLE 
MFG. CO. v MENDENHALL (No. Car-1917) 240 Fed 641; BACH v 
FRIDEN CALCULATING MACHINE COl (Ohio-1945) 1148 F2d 407; 
MONOLITH PORTLAND MIDWEST CO. v WESTERN PUBLIC SERVICE 
CO. (Wyo-1944) 142 F2d 857. 

i 

| 

It might be suggested (by those who may be expected to oppose 

i 

the instant petition) that the present decision is not inconsistent with 

j 

BLAKE v TRAINER. Presumably, anyone who undertakes to support 
the present decision would have to predicate his argujment on the proposi¬ 
tion that the present decision speaks of a judgment of dismissal rather 
than a directed verdict. However, whoever would undertake to 
rationalize the present decision with BLAKE v TRAINER on that basis 

would have at least two questions to answer. First, how can a motion 

- i 

i 

i 

i 

i 

i 

i 
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which is stated to be a motion for a directed verdict be regarded as 
a motion to dismiss when the proper motion would, at the time and 
place, be a motion for a directed verdict? Second , what legal sig¬ 
nificance could attach to the distinction between the two labels "motion 
for a directed verdict" and "motion to dismiss" when the request is 
made in a civil case at the close of plaintiffs evidence in a jury trial 
of a common law action? If there are respectable answers to these 
questions which would tend to support the present decision, the conse¬ 
quences of any rule fashioned out of their material would be far reaching 
and should be carefully examined by the whole bench of this Court before 
being promulgated. 

It is true that the present decision does not, in precise terms, 
declare that this Court of Appeals can predicate a reversal on objections 
to a ruling of the court below when the litigant waived his objections 
to that ruling. However, that is the net effect of the present decision. 
One of the most serious deficiencies in the present decision is its failure 
to state with frankness that that is what it does hold. 

It is respectfully submitted that it was pointless for the present 
decision to speak of "a judgment of dismissal" as having been a judgment 
which the court below should have entered. The court below was not 
asked to enter such a judgment at any time when the facts which the 
present decision itself deems pertinent were before any judge in the 
court below (see page 4 of Mr. Newbury's Reply Brief in which that 
point is made). Rule 7 (b)(1) of the Federal Rules of Civil Procedure 
makes it abundantly clear that a litigant must make a motion to the 
court before he can be entitled to an appropriate order. Since no motion 
for dismissal of the complaint was made, it was legally impossible for 
this Court of Appeals (as a court of errors under the Seventh Amend¬ 
ment) to predicate a reversal on the failure of the court below to enter 
"a judgment of dismissal." Of course, there is the footnote to the 
last sentence of the present decision which reads thus: - 



"This defense was adequately, if inartistically, 
asserted in the District Court." 

Quite aside from the fact that the present decision misconceives the 
defense asserted by Mr. Newbury, that footnote is a curious one. It 
speaks of "this defense " when the determinative question was whether 
any ruling of the trial judge was open for review on appeal. Although 
the present decision speaks of "this defense" as having been "asserted 
in the District Court", it did not (since it could not) show that the trial 

judge was asked to dismiss the complaint because ofj"this defense." 

" 

Further, even if it could be shown that Mr. Newbury had asked the 
trial judge to dismiss the complaint, the fact would still be that 
Mr. Newbury failed to save any question for appellate review. 

Without trespassing upon the Argument in this petition, it may 
be further pointed out by way of a justification of a rehearing en banc 
that the rule in BLAKE v TRAINER (i.e., the statement which makes 
it clear that objection to a motion for a directed verciict is waived if 
the defendant introduces defensive evidence) is a rule that cannot be 
disregarded without the most serious consequences even apart from 
the Constitutional aspects. Thus, as developed in this litigation in 
the trial court, Mr. Newbury himself tendered testimony which made 
it clear that if he had replied to the inquiry from Mr. Maginnis 
respecting Mr. Love, he would have been acting in direct contradic- 
tion or disregard of explicit orders which had been given to him. 

That fact came to light after the motion for a directed verdict was 
denied. In the mid-trial motion, before Mr. Newbury put on his own 
case, his trial attorney had contended that 

". . . [I]f there was such a telephone call [in 1952] 

... the conversation [with Mr. Maginnis] was probably 
had with Mr. Newbury within the scope of his official 
authority ..." (JA-56 - underscoring added). 

When Mr. Newbury himself punctured that probability (JA-66/67), the 
whole fabric of the already dead mid-trial motion disintegrated. Since 
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that motion has no significance in this Court of Appeals it need not 
be reviewed, but it may nevertheless be observed that the final link 
of that argument was that in answering any inquiry about Mr. Love, 

Mr. Newbury would "probably" have been acting "within the scope of 
his official authority." 

Is it not clear that trials are had to avoid the pitfalls of pre¬ 
suming facts ? Pleadings are merely means to an end, and that end is 
the trial itself. So too with mid-trial motions; they exist for specific 
ends only — i. e., to arrive at a final judgment. When a trial is had, 
the pleadings are no longer a sufficient basis for determining the 
rights of the parties. And when a mid-trial motion is denied, whatso¬ 
ever be its denomination, that motion can never again be the basis upon 
which the rights of the parties can be adjudicated if the defendant goes 
forward and presents evidence. 

As to the second en banc ground given by the late Chief Judge 
Stephens, it is respectfully submitted that the present decision presents 
a serious question as to the power of this Court of Appeals. As will 
appear to any qualified reader who will compare the record in this case 
with the present decision, this Court’s decision is repudiated by the 
record; and, further, it disregards the Seventh Amendment to the Con¬ 
stitution of the United States and flies in the teeth of various Supreme 
Court decisions which define limits of the powers of United States Courts 
of Appeals in reviewing case protected by the Seventh Amendment. In 
one sense, such criticisms of the present decision are mere charges 
of error. But in another sense, such criticisms constitute a direct 
challenge to the power of this Court, and if that challenge is denied 
by this Court en banc, Mr. Love submits that it will have ruled en banc 
that it does have the power to disregard the Seventh Amendment, ap¬ 
plicable Supreme Court decisions, and to predicate a decision upon 
considerations and facts which are wholly inconsistent with the 
record before it. 
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As to the third class of cases mentioned by the late Chief Judge 

i 

Stephens, it is respectfully suggested that any decision which gives 
or seems to give preference to a litigant who is a government officer 
at the expense of the legal and Constitutional rights of a private litigant, 
is a case which necessarily involves a question of great and grave public 

i 

importance. The best test by which it may be determined whether this 

I 

is such a case is in the answer which this Court and the members of the 
Bar would give to the following question: - 

I 

i 

If the material facts in this case had Ijeen reversed 
(i. e., if Mr. Love had lost in the court below and if he 
had failed, as Mr. Newbury did, to take such steps as 
were essential to obtaining appellate review) would this 
Court of Appeals have omitted all reference in its decision 
to his failure to preserve his right to appellate review? 


ERRORS ASSIGNED TO THE PRESENT DECISION 

| 

1. It was error for this Court to declare that Mr. Newbury "con- 
tended below that the statements complained of were hot actionable, even 
if defamatory, because (1) he made them in connection with his official 
duties; and (2) he made them in reply to an inquiry fr^>m appellee's 
attorney and his reply was not malicious and did not go beyond the 
inquiry." The record discloses that Mr. Newbury swore under oath 
that he made no statement to Mr. Maginnis about Mr.j Love, and dial 

if he had done so he, Newbury, would have violated official orders. 

i 

2. It was error for this Court to suggest that ”k judgment of dis¬ 
missal should have been entered on [the] ground [that] appellant's state¬ 
ments were made in the proper performance of his official duties 

[and were] therefore, absolutely privileged.” This was error for two 

i 

reasons; (a) no motion for dismissal was made, and die only thing that 
could conceivably be regarded as a motion to dismiss was a mid-trial 
motion for a directed verdict which was denied; and, objection to that 
ruling was waived by Mr. Newbury when he proceeded to put on his 
defense; (b) it was bootless and entirely inappropriate for this Court 
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to attempt to characterize a straightforward motion for a directed verdict 
as a motion to dismiss; bootless because the Seventh Amendment makes 
it legally impossible in the legal circumstances surrounding this appeal 
for any significant legal distinction to attach to the difference in nomen¬ 
clature even if there were one; and, inappropriate since Mr. Newbury*s 
trial lawyer, as well as his battery of lawyers on appeal, well knew that 
the mid-trial motion was a motion for a directed verdict and they them¬ 
selves so denominated it. 

3. It was error for this Court to disregard the Seventh Amendment 
and to disregard the rule in BLAKE v TRAINER, supra. There is nothing 
in the present decision which shows that Mr. Newbury was in a position 
in this Court of Appeals to challenge any action taken in the court below. 

In the absence of such a showing after Mr. Love advised this Court of 
that deficiency, this Court could not reverse the lower court unless or 
until that issue were resolved favorably to Mr. Newbury. 

4. It was error for the present decision to ignore Rule 50(b) of 
the Federal Rules of Civil Procedure which makes it impossible for this 
Court to give final judgment to an appellant unless, within ten days after 
verdict in a common law action, the trial court is asked to enter judg¬ 
ment n. o. v. 


THE PETITION 

Mr. Love respectfully petitions this Court of Appeals (1) to rehear 
this cause for the reasons stated and argued herein, or alternatively (2) 
to rehear this cause en banc for the reasons stated and argued herein. 

Counsel for Mr. Love (by his signature hereto affixed) certifies 
that this petition (i. e., both alternatives) is filed in good faith and 
not for the purpose of delay. 

Respectfully submitted, 

Charles F. 0*Neall 

1625 K Street, N.W. 

Washington 6, D.C 

Attorney for Petitioner 


SUMMARY OF THE ARGUMENT 

i 

The present decision is predicated upon a misconception of the 
contention relied upon by Mr. Newbury in the court ]aelow. On that 
ground alone the present decision must be vacated, ^ut it does not really 
matter what legal contentions were advanced by Mr.! Newbury in the 

court below. After his mid-trial motion for a directed verdict was 

! 

denied, Mr. Newbury introduced his own evidence and, thereby waived 
his right to object to the denial of that motion. Mr. Newbury willingly 
submitted the case to the jury on a straightforward i?sue of fact. He 

i 

failed to make any of the motions contemplated by Rule 50(b) of the 
Federal Rules of Civil Procedure and, by the terms |of the Seventh 
Amendment to the Constitution, Mr. Newbury lost his right to appellate 

i 

i 

review of the judgment entered upon the jury’s verdict in favor of Mr. 
Love. In the light of the facts in this case, and in view of the law of 
the Seventh Amendment and Rule 50(b) as declared by the Supreme 
Court, this Court of Appeals has no power to upset the judgment of die 
court below. 


ARGUMENT 



It is a basic postulate of our system of law that each litigant is 

entitled to fight his own lawsuit. When Mr. Newbury was served with 

i 

process in Civil Action No. 2375-53, it was up to him to decide how 

• ; 

he would defend. He chose to rely on the manifold talents of the office 
of the United States Attorney for the District of Columbia. Since Mr. 
Newbury was a Government Official, and since some part of die complaint 

related to acts which were done by Mr. Newbury under color of office, 

i 

the United States Attorney was willing, and did undertake, to defend 
Mr. Newbury in the suit that had been brought by Mr.j Love. 

At the time of the trial, Mr. Newbury relied upon Mr. Toomey, 

i 

i 

the assistant United States Attorney who was assigned to try die case 
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for Mr. Newbury. As has previously been noted, no distinction is drawn 
in the text of this Petition between the litigants in this case and their 
counsel, for the simple reason that a duly qualified attorney-at-law is 
the lawful spokesman for his client. 

It is evident from the "Sixth Defense" in his Answer to Mr. Love's 
Complaint, that Mr. Newbury realized that he was obligated to prove 
privilege if he relied upon such a defense. Privilege, of course, is in 
the nature of a confession and avoidance; and, as is made clear by Rule 
8 of the Federal Rules of Civil Procedure, such an affirmative defense 
must be pleaded by the defendant who relies upon the privilege. And, 
each pleader must prove his own plea. It is equally clear from the 
"Sixth Defense" that Mr. Newbury intended to rely upon privilege only 
as to such statements as he admitted making. 

It is to be noted from the opening statement to the jury that Mr. 
Newbury, speaking through Mi". Toomey, made it clear that he had no 
intention of relying on privilege insofar as concerned the 1952 telephone 
conversation; thus, in his opening statement to the jury Mr. Toomey 
said: - 

"There has been reference made to the fact that a 
Mr. Maginnis, an attorney in Washington, called Mr. 

Newbury and that Mr. Newbury in the course of that 
conversation repeated this defamatory matter [about 
Mr. Love] over the telephone, sometime between 
May 1952 and May 1953 * * *. We will show to you that 
simply is not the fact; I will say no more than that, it 
is not so and we will show you that it is not so. " 

(JA-1& - Underscoring added). 

Mr. Newbury at all times during the trial contended simply and 
straight-fcrwardly that he had not made any statements over the tele¬ 
phone to Mr. Maginnis about Mr. Love at any time. 

Although the "Sixth Defense" in Mr. Newbury's Answer raises 
the defense of privilege, it is evident from the Reply Brief for Appellant 
that at the time the "Sixth Defense" was written, the 1952 telephone 
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i 

conversation was not contemplated by the pleader. Thus, on page 4 of 
the Reply Brief for Appellant, Mr. Newbury said that his motion for 
a directed verdict at the conclusion of Mr. Love’s case in chief ’’served 

i 

to interject [his defense to the 1952 telephone conversation] into the 

i 

case for the first time. ” 

! 

The defense upon which Mr. Newbury relied as'to the allegations 
concerning the 1952 telephone conversation was a flat denial. Mr. 
Newbury might well have chosen to admit that he made the statements 
to Mr. Maginnis (or, at least, to not deny the making of the statements) 
and to offer such proof as he could to support a contention that (1) that 
the alleged statements were made on a privileged occasion; (2) the state¬ 
ments charged to him were without malice; (3) that tl^e statements 
attributed to him went only so far as was necessary to reply to the 

inquiry allegedly made of him; and (4) that it would have constituted 

i 

a proper performance of his official duties for him to have made the 
alleged statements. Each of those contentions, of course, raise factual 
issues. Each was a suitable question for the jury jf the defense of pri- 

i 

vilege was to be interposed. Mr. Love would have been glad to go to the 

jury on any or all of those factual issues. However, hs both his Answer 

I 

and his opening statement to the jury — indeed, the vfhole record — 
makes clear, privilege was not the defense upon which Mr. Newbury 
relied. He defended one step ahead of privilege. He denied making the 

I 

statements. Having elected in his opening statement to defend at the 
very threshold of privilege, Mr. Newbury released Mr. Love from 

i 

any obligation to negate such issues as relate to the defense of privi¬ 
lege; i.e., the nature of the occasion on which the statements were made, 
the question of malice, the question as to the relation! between the 
scope of the inquiry and the extent of the answer, the issue of truth, 
reasonableness, or alternatively the performance of hn official 
duty. Mr. Newbury — wisely or unwisely — went to the jury on factual 
issues that cut off any issue related to privilege. He cannot now be 
heard to complain because he lost. 
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There is no obligation upon a litigant to plead privilege as a 

defense to a suit for slander. If a litigant chooses to rely exclusively 

upon the factual defense that he did not make any statements concerning 

close s 

the plaintiff, he is free to do so. And, if a litigant flMI so to defend, 
this Court of Appeals has neither right nor power to retry that case 
for him or to make it appear that he defended on grounds which he 
did not defend upon. 

In view of the record in this case, it cannot be doubted but 
that it was error for the present decision to declare that appellant 
contended below that the statements complained of were not actionable, 
even if defamatory because (1) he made them in connection with his 
official duties, (2) he made them in reply to inquiry from appellee’s 
attorneys, and his reply was not malicious, and did not go beyond 
the inquiry. Of course, the foregoing statement is correct insofar as 
concerns certain aspects of Mr. Love’s case, for as to some of the 
charges in the complaint, Mr. Newbury did plead privilege. And he 
was sustained. But, those aspects were taken from the jury and were 
not and are not before this Court. As to the 1952 telephone conversation - 
the only incident passed on by the jury in the court below and the only 
incident of interest in the present record — Mr. Love did not rely upon 
privilege, but did rely totally on the factual defense of TT no such state¬ 
ment. ” 

It is evident that the present decision rests squarely upon a mis¬ 
conception as to what was contended in the court below. Since the 
present decision misconceives the nature of the contention in the court 
below, the decision which purports to uphold the validity of that con¬ 
tention is necessarily invalid. 

2. The Legal Theory of the Present Decision Is Invalid 

The apparent holding of the present decision is that it was error 
for the trial judge to deny the mid-trial motion made by Mr. Newbury 
at the conclusion of Mr. Love’s case. Presumably (for the present 
decision does not undertake to explain), the legal theory upon which 


that conclusion is reached is, simply, that a motion lor a mid-trial 

judgment o i dismissal is not waived even if the movant thereafter in- 

! 

troduces evidence on his own behalf. The invalidity df that proposition 
is amply demonstrated by the several cases cited on Jaage 19 of the 
instant petition. Further, however, even if this Cou^t of Appeals 
were willing to overthrow the clear rule on waiver, this Court is still 
unable, lawfully, to reverse the court below. Thus, as has been pointed 
out in the Brief for Appellee, the Seventh Amendment to the Constitution, 
as well as applicable Supreme Court decisions, makes it clear that when 
a litigant fails to take appropriate steps in the trial court to preserve 
his right to appellate review, the appellate court is powerless to assist 
him. Rule 50(b) of the Federal Rules of Civil Procedure makes this 
quite clear. And, of course, the present decision tenders no theory 
upon which it can justify its failure to take account of j the Seventh Amend¬ 
ment and Rule 50(b). 

It is respectfully submitted that the present decision is in direct 
violation of the clear commands of applicable Supreme Court decisions. 
In addition to the cases cited in the Brief for Appelle^ (which by this 

• i 

reference is incorporated herein), this Court’s attention is invited to 
JOHNSON v NEW YORK, N.H. & H.R.R. CO. (1952) 344 US 48. 73 SCt, 
25, 97 LEd 77. In that case, the petitioner Johnson had filed suit 
against the railroad company for wrongful death under the Jones Act, 

46 USC 688: - 

i 

* * * When the evidence was all in, the railroad 
moved to dismiss the complaint and also asked for a 
directed verdict in its favor . . . 

Some such motion was indispensable to preserve the right to appellate 
review. Mr. Newbury made no such motion. 

The trial court reserved decision on the motion, sub¬ 
mitted the case to the jury, a verdict of $fe0,000 was 
returned for petitioner, and judgment was entered 
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on the verdict. Within ten days after reception of 
the verdict the railroad moved to have the verdict 
set aside on the ground that it was excessive, con¬ 
trary to the law, to the evidence, to the weight of the 
evidence. 

A motion within ten days "after the reception of a verdict" is indispensable 

to any appellate review. Mr. Newbury made no such motion. 

More than two months later this motion was denied; 
in the same order denying that motion the court also 
denied the pre-verdict motions for dismissal and 
for a directed verdict on which action had been re¬ 
served prior to verdict. Holding that the motion for 
a directed verdict should have been granted, the Court 
of Appeals reversed. * * * . . . [T]his reversal re¬ 
quires the District Court to enter judgment for the 
railroad notwithstanding the verdict, thereby depriving 
petitioner of another trial. 

The present decision deprives Mr. Love "of another trial" even though 

there was no pretense of compliance with Rule 50(b). 

Whether the Court of Appeals could direct such a 
judgment consistently with Rule 50 (b) of the Federal 
Rules of Civil Procedure is the single question we 
granted certiorari to review. 343 U.S. 397. 

On several recent occasions we have considered 
Rule 50(b). We have said that in the absence of a 
motion for judgment notwithstanding the verdict 
made in the trial court within ten days after recep¬ 
tion of a verdict the rule forbids the trial judge or an 
appellate court to enter such a judgment. CONE v 
WEST VIRGINIA PULP & PAPER CO., 330 U.S. 212. 

We repeated that construction of the rule in GLOBE 
LIQUOR CO. v SAN ROMAN, 332 U.S. 571, and re¬ 
emphasized it in FOUNTAIN v FILSON, 336 U. S. 681. 

Although this respondent made several motions 
it did not as the rule requires move within ten days 
after verdict ’to have judgment entered in accordance 
with his [its] motion for a directed verdict. 1 We are 
told, however, in respondent’s brief that its motion 
to set aside the verdict' was intended to be a motion 
for judgment in its favor or for a new trial’ and that 
’[o]bviously respondent did not merely want the verdict 
to be set aside but wanted the relief that invariably 
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follows such a setting aside on the grounds urged: a 
judgment in its favor or a new trial. * The defect in 
this argument is that respondent's motions cannot be 
measured by its unexpressed intention or wants. 

For even stronger reason, this observation applies to the present case. 
Thus, even Mr. Newbury's Reply Brief fails to say what his mid-trial 
motion really was, what it really expressed, and what it really wanted. 
His description of that maneuver is negative ["The motion thus was not 
directed to the sufficiency of the evidence nor within the purview of . . . 
Rule 50 * * * Nor was it one under Rule 41(b)] and the closest he came 
to saying anything affirmative was that the motion "can be viewed as a 
renewal of a motion to dismiss which was implicit in the appellant's 
motion for summary judgment." 

Neither the trial judge nor the Court of Appeals ap¬ 
pears to have treated the motion to set aside the 
verdict as asking for anything but that. And surely 
petitioner is not to have her opportunity to remedy 
any shortcomings in her case jeopardized by a failure 
to fathom the unspoken hopes of respondent's counsel. 
Respondent's motion should be treated as nothing but 
what it actually was, one to set aside the verdict - 
not one to enter judgment notwithstanding the verdict. 

Respondent separately argues that a trial judge's 
express reservation of decision on motiop for a directed 
verdict relieves a party from any duty whatever under 
50 (b) to make a motion for judgment after verdict. 

This contention not only flies in the teeth of the rule's 
unambiguous language but if sustained would undermine 
safeguards for litigants some of which haVe been pointed 
out in prior cases. The rule carefully s^ts out die steps 
and procedures to be followed by the parties as a pre¬ 
requisite to entry of judgments notwithstanding an ad¬ 
verse jury verdict [Citation]. It was adopted following 
confusion in this field brought about in pa^t by three 
cases decided by this Court, SLOCUM v NEW YORK 
LIFE INS. CO., 228 U.S. 364; BALTIMORE & CARO¬ 
LINA LINE, INC. v REDMAN, 295 U.S. 654; and 
AETNA INS. CO. v KENNEDY, 301 U.S. 389. The 
SLOCUM case was understood to hold that the Seventh 
Amendment forbade United States courts to enter judgments 
in favor of one party after jury verdict in favor of the 
other. The REDMAN case tried in New York held that 


i 

l 
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the Seventh Amendment did not forbid entry of judg¬ 
ment notwithstanding a verdict where, prior to the 
verdict, the trial judge, following New York pro¬ 
cedure, had expressly reserved his decision on a 
motion for a directed verdict. The New York Dis¬ 
trict Court was authorized to follow this state prac¬ 
tice because of the Conformity Act, R. S. (1878) 

Sec. 914. Thus the REDMAN case did not purport 
to adopt New York procedure for the general guidance 
of federal courts. Later the KENNEDY case cast 
doubt on the REDMAN holding, at least as to its 
scope. In the KENNEDY case plaintiff's request 
for directed verdict had not been followed by a 
timely motion for judgment notwithstanding the 
verdict as required by Pennsylvania law. Failure 
to conform to this Pennsylvania practice was a 
reason given by this Court for finding lack of 
power in the District Court to enter judgment con¬ 
trary to the verdict. 

Rule 50(b) was designed to provide a precise 
plan to end the prevailing confusion about directed 
verdicts and motions for judgments notwithstanding 
verdicts. State procedure was no longer to control 
federal courts as it had in the REDMAN and KENNEDY 
cases. Federal courts were to be guided by this new 
rule, which provided its own exclusive procedural 
program. It rejected the New York procedure applied 
in the REDMAN case, which permitted judgment to be 
set aside even though no motion to do so had been filed 
after verdict. Instead it approached more closely the 
Pennsylvania rule, relied on in the KENNEDY case, 
under which judgments contrary to verdicts would not 
be awarded in the absence of specific timely motions 
for them. But Rule 50(b) departed from the New York 
and Pennsylvania procedures by making it wholly un¬ 
necessary for a judge to make an express reservations 
of his decision on a motion for directed verdict. The 
rule itself made the reservation automatic. A court 
is always 'deemed to have submitted the action to 
the jury subject to a later determination' of the right 
to a directed verdict if a motion for judgment notwith¬ 
standing the verdict is made 'within 10 days after the 

reception of a verdict.' This requirement of 

a timely application for judgment after verdict is not 
an idle motion. This verdict solves factual questions 
against the post-verdict movant and thus emphasizes 
the importance of the legal issues. 


* 





Of course, there were no legal issues left in the court below. Mr. New- 
bury well knew that he had thrown away any reliance on any legal proposi¬ 
tion and that he had gone to the jury on straightforward factual issues, 
and had lost. 

The movant can also ask for a new trial either for 
errors of law or on discretionary grounds. The require¬ 
ment for timely motion after verdict is thus an essential 
part of the rule, firmly grounded in principles of fair¬ 
ness. See CONE v WEST VIRGINIA PULP & PAPER 
CO., supra, at 217-218. Poor support for its abandon¬ 
ment would be afforded by the mere fact that a judge 
makes an express reservation of a decision which the 

rule reserves regardless of what the judge does. 

i 

Rule 50(b) as written and as construed by us in 
not difficult to understand or to observe. Rewriting 
the rule to fit counsel* s unexpressed wantp and inten¬ 
tions would make it easy to reintroduce thQ same type 
of confusion and uncertainty the rule was ajdopted to end. 

In 1946 this Court was asked to adopt an amendment to 
the rule which would have given appellate courts power 
to enter judgments for parties who, like this respondent, 
had made no timely motion for judgment notwithstanding 
the verdict. We did not adopt the amendment then. 

5 Moore, Federal Practice (2d ed. 1951), 50.01 [7], 

50.01 [9], 50.11. No sufficiently persuasive reasons 
are presented why we should do so now under the guise 
of interpretation. 

Respondent made a motion to set aside the verdict 
and for new trial within the time required by Rule 50(b). 

It failed to comply with permission given by 50(b) to 
move for judgment n. o. v. after the verdict- In this 
situation respondent is entitled only to a n^w trial not 
to a judgment in its favor. 

Mr. Newbury asked for neither. He is therefore entitled to neither. 

The judgment of the Court of Appeals is vacated and the 
cause is remanded to it for further proceedings consistent 
with this opinion. 

Not only does the present decision "fly in the teeth" of JOHNSON 
v NEW YORK, etc., but it flies in the teeth of the Seventh Amendment 
as has been made clear in the Brief for Appellee. In addition to the 
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language therein quoted from the Supreme Court decision cited on 
page 6 of that brief, this Court’s attention is invited to the following 
language found in ROCHIN v CALIFORNIA (1952) 342 US 165, 169/170, 
72 SCt 205, 96 LEd 183, 25 ALRed 1396: - 

”* * * [T]he requirements of the Sixth and Seventh 
Amendments for trial by jury in the federal courts 
have a rigid meaning. No changes or chances can 
alter the content . . , Tt 

3. The Present Decision ignores BLAKE v TRAINER and 
the Seventh Amendment 

It is interesting to observe that Mr. Love did not even ask for 
a directed verdict at the end of Mr. Love’s opening statement. As has 
been made abundantly clear in the Statement of the Case for Rehearing, 
Mr. Newbury made only one motion in the trial court. That motion was 
denominated by Mr. Newbury’s own attorney as a motion ”to direct 
the jury to enter a verdict in defendant’s favor” (JA-48). That 
motion was denied. When that motion was denied, Mr. Newbury had 
two courses of action open to him. (1) He could have stood fast upon 
such legal rights as he then might have considered himself to possess, 
and seek a review by this Court of Appeals on the theory that the evi¬ 
dence presented by Mr. Love could not sustain a judgment against him. 
(2) He could have proceeded to present such evidence in his own defense 
as he deemed necessary to support his contention. Mr. Newbury chose 
the second course of action. When Mr. Newbury proceeded to present 
evidence after the trial judge denied his motion for a directed verdict, 
Mr. Newbury lost his right to object to that ruling. In the words of 
BLAKE v TRAINER, supra: - 

’’After the motion for a directed verdict at the 
close of plaintiff’s case was overruled, defendant 
went forward and presented his defense. Having 
proceeded to put on his defense, defendant thereby 
waived his objection to the ruling denying his motion 
for a directed verdict at the close of plaintiff’s case. ” 
(Underscoring added for the sake of clarity). 
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Mr. Newbury ran no real risk in presenting evidence after a 
motion for a directed verdict was denied. To preserve his right to 
contend that plaintiffs case could not support a judgment against him, 
all that Mr. Newbury had to do was to make another motion for a directed 
verdict at the close of all the evidence. However, Mr. Newbury did not 
make a second motion. Instead, Mr. Newbury was I quite willing to go to 

i 

the jury on the simple defense that he had made no defamatory statements 
concerning Mr. Love over the telephone in 1952. Id the words of Judge 
Swann in FLINT v YOUNGSTOWN SHEET & TUBE CQ. (2nd Cir-1944) 

143 F2d 923 [later paraphrased by Judge Proctor in ERSLER v SCHNEIDER 
CORP. (1951) 88 US App DC 371, 188 F2d 1022]: - 

i 

* * * If the plaintiffs [here, read "defendant"] 
wished to assert that there was no case tq go to the 
jury, they were bound to move for a directed verdict. 

They may not take a verdict and then complain that 
it is not what they expected; or at least thdir right 
to complain ends with the trial judge. [Citation]. 

Under federal practice an appellate court will not 
consider the question of the sufficiency of the evi¬ 
dence in the absence of a request for an instructed 
verdict. [Four citations]. * * *." (143 F^d at 924). 

Instead of facing up to the facts in this case, the present decision 

i 

not only undertook to prove that Mr. Newbury relied;on contentions in the 
court below which he did not rely on, but the present! decision further 
made it appear that Mr. Newbury had asked the trial! judge to dismiss 
the complaint, that the motion for dismissal was denied, and that this 
Court had the power and authority to reverse that order of the lower 
court. It was error for the panel responsible for the; present decision 
to undertake to do either of these things. Mr. Newbury never asked the 
trial judge to dismiss the complaint on any grounds, pouch less on the 
grounds specified by the present decision. Mr. Newbury 1 s only motion 
in the court below was a mid-trial motion for a directed verdict, and 
that motion was denied. 

I 

Of course, the Reply Brief for Appellant undertook to convince 
this Court of the proposition that the action by the triil judge in denying 
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the motion made by Mr. Newbury at the end of Mr. Love’s case was an 
an action which could be reviewed and reversed by this Court of Appeals. 
That argument was not repeated by this Court in its present decision. 
Possibly, this Court itself was as unable to understand the sense of that 
argument as counsel for Mr. Love. Even if it could be assumed that 
the mid-trial motion made by Mr. Newbury in the court below was a 
wholly new legal maneuver — it will be remembered that Mr. Newbury’s 
attorney never undertook to say exactly what that motion was, but instead 
he merely tried to make it appear it was not one thing or the other — 
the law still would preclude review of the denial of that motion for the 
simple reason that after it was denied, Mr. Newbury introduced evidence 
and chose to go to the jury on a straightforward factual issue without 
taking any steps to preserve his right to challenge the sufficiency of 
plaintiff’s evidence. Mr. Newbury gambled and lost. It is true he 
might have hedged on his gamble by making an appropriate motion at 
the end of all the evidence, but Mr. Newbury did not even choose to 
hedge. And, he was not required to do so. Having gone to the jury on 
a straightforward factual issue without preserving the right to appellate 
review, Mr. Newbury lost forever his chance to have any appellate 
court review the denial of any of the rulings of the trial court which 
related to the sufficiency of plaintiff’s case. After all, Rule 50(b) is 
permissive only. 

4. The Present Decision Violated Rule 50(b) 

The decision in JOHNSON v NEW YORK N. H. & H. R. CO., pre¬ 
viously cited and quoted from at length above, establishes beyond legiti¬ 
mate argument that the present decision violates Rule 50(b) of the Federal 
Rules of Civil Procedure. 


CONCLUSION 


i 
i 

| 

For the reasons hereinbefore given, the present decision should 

be vacated and this cause should be reheard either by the same panel 

i 

or by this Court of Appeals en banc. 

‘ 

Respectfully submitted, 

Charles F. O’Neal! 

1625 K Street, N. W. 

Washington 6, D.C. 

Attorney for Petitioner 


CERTIFICATE OF SERVICE:- I certify that a copy pf the foregoing 
Petition was mailed, postage prepaid, to JOSEPH LANGBART, Esquire, 
attorney for Respondent, at his offices in the Department of Justice 
Building, Washington 25, D.C., this day of Apri^ 1957. 


Charles f. O'Neall 
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©niteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13245 

Arthur W. Newbury, appellant 


Harold Robert Love, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 




Appellee in his brief contends that appellant failed to pre¬ 
serve any questions for appellate review because (a) appellant 
chose to rely on a factual defense, and (b) Rules 50 and 51 of 
the Federal Rules of Civil Procedure were not observed. 1 We 
submit that appellee’s basic assumption that appellant chose 
to rely on a factual defense is not borne out by the facts, that 
appellee misapprehends Rules 50 and 51, and that the legal 
questions which appellant raises are here open to review. 

SUMMARY OF APPELLEE’S CASE 

This is an action for defamation. At pre-trial appellee limited 
his case of alleged libel to several specific documents; see the 
Factual Outline of Plaintiff’s Case which was incorporated in 
the pre-trial order (J. A. 12-13). As pointed out in the Main 
Brief for Appellant, although the pleading and the facts de- 


1 The Federal Rules of Civil Procedure herein are referred to merely as 
“Rule-.” 

( 1 ) 


I 




2 


veloped at the pre-trial phases of this case covered an extensive 
period of time and involved many incidents (pp. 1-3), appellee 
adduced evidence only as to (1) two letters of charges, dated 
July 11 and 18, 1947, about personnel action with respect to 
appellee’s position as auditor with the Army Audit Agency, 

(2) the appellant’s affidavit of September 2, 1947, filed in 
connection with the personnel proceedings against Love, and 

(3) a telephone conversation between an attorney Harry A. 
Maginnis and appellant in June 1952 (pp. 3-4). The telephone 
conversation, which, if it were defamation, constituted slander 
and not libel, was not specifically mentioned in the complaint 
or in any of the pre-trial proceedings, although Mr. Maginnis 
was one of twenty-three persons mentioned in appellee’s objec¬ 
tions, exception and answers filed in response to appellant’s 
interrogatories (p. 3). 

Mr. Love’s case consisted of his own testimony regarding 
his employment with the Army Audit Agency at the Jefferson¬ 
ville Quartennaster Depot and the circumstances surrounding 
the 1947 personnel action 2 and about the telephone call (the 
details are set forth in our Main Brief, pp. 4-5 and 14). Mr. 
Newbury, called as a witness during the course of appellee’s 
(plaintiff’s) case, testified as to his participation in the per¬ 
sonnel proceedings against Love while administering the civil¬ 
ian personnel program of the Army Audit Agency as Chief, 
Civilian Personnel Branch of the Management Division of the 
War Department, finance Corps (J. A. 45-48). 

APPELLANT’S MOTION AT CLOSE OF APPELLEE’S CASE 

At the close of plaintiff’s case, counsel for appellant 
“move[d] the Court to direct the jury to enter a verdict in 

'During the course of presenting his case, the July 11 and 18, 1947, 
letters, signed by appellant as Chief, Civilian Personnel Branch, Manage¬ 
ment Division, Office of Chief of Finance, War Department, were introduced 
in evidence (Pltfs Exs. Nos. 1 and 2). The affidavit of September 2,1947, 
was put in evidence by stipulation Mr. Love also testified as to the results 
of his initial appeal to the Sixth Civil Service Region at Cincinnati, Ohio, 
which held that the personnel proceedings were procedurally defective, but 
appellant introduced evidence to establish that the Civil Service Commis¬ 
sion reversed the Sixth Civil Service Region and upheld Love’s discharge 
(Defs Ex. No. 1). 



defendant’s favor” (J. A. 48). This motion was granted ex¬ 
cept for the telephone conversation (Main Brief, p. 4). For 
a complete understanding of what the motion undertook to 
accomplish, it should be considered in its entirety. The mo¬ 
tion, in the first instance, was based on a claim of absolute 
immunity, that is, all the incidents of defamation were actions 
by appellant in connection with the performance of official 
duties and thus he was not liable for damages (see Main Brief, 
pp. 8-13); secondly, with respect to the three allegedly libelous 
documents, that action was barred by the District of Columbia 
one year statute of limitations; and, finally, that the telephone 
conversation was qualifiedly privileged. 

The motion thus was not directed to the sufficiency of the 
evidence nor within the purview of a motion under Rule 50 
(5 Moore's Federal Practice (2nd ed.) p. 2313 et seq .). 3 It 
was a motion to dismiss on the ground of absolute immunity 
and, as concerns the telephone conservation, alternatively on 
the ground that that conversation was qualifiedly privileged. 
Under Rule 12 (h) a motion to dismiss based on “* # * the 
defense of failure to state a claim upon which relief can be 
granted * * * may also be made * # * at the trial on the 
merits * * # .” (Emphasis added). Cf. Rule 12 (d). which 
provides that a “hearing and determination [of a motion to 
dismiss can] be deferred until the trial”. The motion can be 
viewed as a renewal of a motion to dismiss which was implicit 
in the appellant’s motion for summary judgment. The issues 
of fact which then existed (under Rule 56 (c) this is grounds 
for a denial) could now be resolved on the basis of the testi¬ 
mony. It differed to the extent of including the defense of 
qualified privilege as to the telephone conversation and also 
raising the bar of the statute of limitations as to the libel in¬ 
cidents. The court granted the motion as to the documents 
said to be libellous both on the ground of limitations and ab¬ 
solute privilege (J. A. 66). After extended argument, it de¬ 
nied the motion as to the telephone conversation (J. A. 66). 
As is clear from the facts set forth above, appellant had no 

3 Nor was it one under Rule 41 (b) which also is concerned the sufficiency 
of the evidence (op. cit., p. 1035 et seq .). 
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previous opportunity to interpose any defenses as to the tele¬ 
phone conversation. While defense counsel had other alter¬ 
natives under Rule 15 (b) requiring an amendment of the 
pleading and necessitating a continuance, he took the simpler 
course of action permitted by Rule 12 (h). 

The appellant's motion served to interject into the case for 
the first time defenses as to the 1952 telephone conversation. 
Aside the question of absolute immunity, the trial court, under 
the District of Columbia rule as to qualified privilege, had to de¬ 
cide whether the telephone conversation was such an occasion. 
National Disabled Soldiers' League v. Haan, 55 App. D. C. 243, 
4 F. 2d 436; see Main Brief pp. 16-17, and the argument of 
appellant's counsel below (J. A. 55). The trial court noted that 
it was not. It is only after these events that appellant having 
available a defense on the facts, that he did not have a con¬ 
versation with Mr. Maginnis in 1952 (J. A. 66-7), “elected to 
defend with assertions of fact" (Brief for Appellee, p. 9), a 
situation quite different from the impression appellee endeavors 
to create (ibid). 

THERE WAS COMPLIANCE WITH RULE 51 

Appellee in his brief urges that appellant has no question be¬ 
fore this court because appellant did not comply with Rule 
SI. 4 This argument completely ignores the circumstances in 
question and the relevance of Rule 46. 5 

Comparable situations have been before this Court in 
Harlem Taxicab Assn. v. Nemesh, 89 U. S. App. D. C. 123, 
191F. 2d 459, and Montgomery v. Virginia Stage Lines , 89 U. S. 
App. D. C. 213,191F. 2d 770. In the Nemesh case, “The appel¬ 
lant did not strictly comply with F. R. C. P. Rule 51 * # *. 


4 Rule 51 concerns objection to instructions to the jury: it prescribes 
a procedure for filing requests for instructions to the jury and that the court 
inform counsel of its proposed action and further that “No party may assign 
as error the giving or the failure to give an instruction unless he objects 
thereto before the jury retires to consider its veridct * * 

* “Formal exceptions to rulings • * * of the court are unnecessary; * * * 
it is sufficient that a party, at the time of the ruling • • makes known to 
the court the action he desires the court to take • * *; and * * * the 
absence of an objection does not thereafter prejudice him.” 
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But the court had repeatedly stated its view of the law * * * 
and had repeatedly prevented appellant’s counsel from proceed¬ 
ing on the opposite view. # # * It would have been only a 
formality for counsel to ask the court, at the end of the trial, to 
reverse itself.” (89 U. S. App. D. C. at 125,191 F. 2d at 461.) 
This idea was elaborated on in the Montgomery case, citing 
cases from other jurisdictions including this quotation from 
Williams v. Powers, 135 F. 2d 153,156 (C. A. 6): 

Rule 51 should be read in conjunction with Rule 
46. * * * where it appears in the record that the point 
urged on appeal was called to the attention of the trial 
court in such a manner as to clearly advise it as to the 
question of law involved, that is sufficient. (89 U. S. 
App. D. C. at 216,191 F. 2d at 773.) 

As in the Nemesh and Montgomery cases, there is no occasion 
to invoke this Court’s Rule 17 (i). 

The observations by Judge Learned Hand in Keen v. Over¬ 
seas Tankship Corp., 194 F. 2d 515 (C. A. 2), certiorari denied. 
343 U. S. 966, are particularly apropos. In that case one of the 
parties had “satisfied Rule 46” so that— 

failure later to repeat the objection, or to conform lit¬ 
erally to Rule 51, was not a “waiver” of the ruling 
against him; he had taken his position, had lost, and 
he was free thereafter to win a verdict if he could within 
the narrower borders of the case that the judge had laid 
down for him. Nothing goes further to disturb the 
proper atmosphere of a trial than reiterated insistence 
upon a position which the judge has once considered and 
decided. The notion is wholly untenable that in order 
to protect himself against an imputed surrender, a party 
must reassert what has been overruled every time the 
occasion comes up again. (194 F. 2d at 519.) 

In the same vein are Irvin Jacobs & Co. v. Fidelity & Deposit 
Co. of Md., 202 F. 2d 794 (C. A. 7), and Moreau v. Pennsylvania 
R. Co., 166 F. 2d 543 (C. A. 3). In the latter, the court per¬ 
tinently said: 

Counsel must make his points clearly so that the trial 
judge may see what they are and if he believes they are 
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right, follow them. But he is not required to indulge in 
reiterative insistence in order to preserve his client’s 
rights (p. 545). 

Whatever the formula of words, these cases enunciate a 
postulate which is applicable in this case. Appellant’s trial 
counsel, as to qualified privilege, clearly stated the rule, that 
the court had to decide if there was such an occasion, and, if 
so. there were further questions for the jury (J. A. 51-57). 
Appellee also offered contrary arguments (J. A. 57-66). On the 
court ruling against him, appellant’s counsel under Rule 46 
did not have to object formally. Defense counsel then con¬ 
tinued with the case by putting on defendant’s case on the facts 
(see p. 4, supra). As in Keen, supra, “he was free * * * 
to win a verdict if he could within the narrower borders of the 
case that the judge laid down for him.” The court was fully 
on notice of the appellant’s position. When it came time to 
ask for instructions, defense counsel rather than be “insistent” 
(Jacobs and Moreau, supra) and “disturb the proper atmos¬ 
phere of the trial [by] reiterat[ing] * * * a position which 
the judge had once considered and decided” (Keen, supra) 
withdrew his instruction based on qualified privilege (the per¬ 
tinent Defendant’s Requested Instruction No. 3 together with 
the remarks in chambers (R. 164) are set forth in the Appendix, 
infra, pp. 9-10.) He did not have to comply with Rule 51 
literally, for “It would have been only a formality for counsel 
to ask the court, at the end of the trial, to reverse itself.” 
(Montgomery , supra). In short, “The point urged on appeal 
was called to the attention of the trial court in such a manner 
as to clearly advise it as to the question of law involved, that 
is sufficient.” (Montgomery and Moreau, supra). 

THE APPEAL IS NOT FRIVOLOUS 

Appellee also urges that the appeal be dismissed as frivolous. 
Appellee says that “The judgment does not constitute a foun¬ 
dation upon which any further action can be brought by plain¬ 
tiff against this defendant.” (Brief for Appellee, p. 10.) 
Appellee indicates that he is being put to an undue expense by 
“an effort to obtain a sweeping review of privilege in the law 



of defamation as it may apply to some government officials in 
some circumstances” ( ibid .).* 


Although these are not appropriate matters for this Court 
to consider on appeal, 7 the fact is that Mr. Love apparently does 
not regard the verdict in his favor as an unimportant event. 



fn/rapp , 1ft-14 Mr. Love’s activities hardly comport with the 
view that this case, because of its insignificance, does not merit 
review. 


CONCLUSION 

We submit that fully preserved for review by this Court are 
the questions of whether the trial court properly ruled on the 
defenses of absolute immunity and qualified privilege. In the 
particular circumstances, appellant’s trial counsel acted well 
within the bounds permitted under the Federal Rules of Civil 
Procedure and not in violation of either Rule 50 or Rule 51. 

George Cochran Doub, 
Assistant Attorney General . 

Oliver Gasch, 

United States Attorney. 

Paul A. Sweeney, 

Joseph Langbart, 

Attorneys. 

* Because of the “expense” entailed in briefing, counsel for appeUee has 
answered neither the contentions of the appellant concerning absolute privi¬ 
lege of Government officials (Point I, Main Brief) nor the arguments as to 
qualified privilege (Point II, Main Brief.) 

7 These might be valid arguments if this Court had a discretion in taking 
the appeal such as exercised by the Supreme Court over writs for certiorari. 





APPENDIX 


defendant’s requested instruction NO. 3 

You are instructed that the only testimony during the trial 
of this case regarding a defamatory communication by Mr. 
Newbury about Mr. Love subsequent to May 26, 1952. and 
therefore not barred by the Statute of Limitations was Mr. 
Love’s testimony of a telephone conversation between Mr. 
Newbury and one Harry J. Maginnis. If you find that there 
was such a conversation and that it occurred subsequent to 
May 26, 1952, then you are instructed that, as a matter of 
law, Mr. Newbury’s comments were made upon a qualifiedly 
privileged occasion. This being the case, the law raises a 
presumption that Mr. Newbury spoke without malice toward 
Mr. Love. Therefore, in order to recover for whatever damage 
may have resulted from such a conversation, Mr. Love must 
prove that Mr. Newbury was actuated by actual, express malice 
toward Mr. Love when he addressed his comments to Mr. 
Maginnis. In order to prove that Mr. Newbury’s alleged state¬ 
ments to Mr. Maginnis were prompted by express malice the 
fair preponderance of the evidence must establish that Mr. 
Newbury was actuated by hatred, spite, grudge, ill-will or 
some other ulterior motive. If you are not satisfied by a fair 
predonderance of the evidence that Mr. Newbury’s alleged 
statements were so motivated, your verdict must be for him 

regardless of your finding that there was such a conversation. 

**•*•*• 

defendant’s requested instruction NO. 4 

If you find that the defendant had a telephone conversation 
with Mr. Harry J. Maginnis on June of 1952 and that Mr. 
Newbury, while actuated by malice toward Mr. Love, made 
defamatory statements about Mr. Love to Mr. Maginnis, your 
verdict may be for the plaintiff but only for whatever damages 

( 9 ) 
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grew out of the utterance of the defamatory statements. In 
this connection you should take into consideration the fact 
that there was no testimony that the alleged statements were 
repeated by Mr. Maginnis to ajiy othermerson. 

Mr. Toomey. * * #>r I withdraw No. ^because Your Honor 
has already ruled on that point, that goes to the qualified 
privilege. 

Mr. O’Neall. I object to 4. 

Mr. Toomey. Yes, as it is worded, I agree with your objec¬ 
tion, probably. We would have to strike the language that 
says “and that Mr. Newbury, while actuated by malice” be¬ 
cause this thing was predicated, when I drafted it, upon the 
theoiy of a qualified privilege. 

Mr. O’Neall. Her Honor already has in mind how to give 
that in substance, haven’t you, Your Honor? If they find 
he made this statement, they find for the plaintiff. 

******* 

I, Arthur W. Newbury, do hereby state and declare the 
following: 

1. During a period of approximately the past nine months 
my wife and I have received a continual flow of correspond¬ 
ence consisting of copies of letters addressed to the President 
of the United States, the Secretary of Define, the Secretary 
of the Army, the United States Civil Service Cqjnmission, the 
Attorney General, and various suboia^Lte -Officials and em¬ 
ployees of the Departments of Defense ^tad the Army, all 
signed by Harold Robert Love. 'V ^ 

2. These letters have all d^isse^phasea^f the said Mr. 

Love’s personnel difficultie^temmjfllg fron^ns dismissal as an 
employee of the Army Audir^Mpcy in 1947, and particularly, 
have reflected upon mrnjeond^CT in connection with this per¬ 
sonnel action. £ . y 

3. It is evident &>me£f&m the Contents of these letters that 
Mr. Love has largely prompted into action by the fact 
that in an action^^inst d\e m the United States District 
Court for the District of Columbia, he received a verdict for 
one hundred dollars ($100.00). Harold Robert Love v. Arthur 
W. Newbury, Civil No. 2375-53. On the basis of this judg¬ 
ment, he has made, and continues to make, exaggerated and 
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unfounded statements as to my character and my ability as 
Director of Civilian Personnel, Find^p£ CortJs^ Department of 
the Army. 

4. As an example of the ^ype of inters referred to herein, 
attached is a photostatic cipy o£^ letten dated December 11, 
1955, addressed to Mr. AwrencA^S. Cov^ej%'Civilian Personnel 
Officer, PhiladelphiA^myJ&dit Agency, Regional Office, 2800 
South 20th Stjget,^Phi^Slelphi^ 45, Pennsylania, a copy of 
which was miired t^Tny wile (see Mr. Love’s handwritten 
notation tej^hat effect).^ y 

5. This flow**)! correspondence shows no sign of abatement 
in spite of the fact I have done nothing to stimulate its 
continuance. 

Arthur W. Newbury. 


Mr. Lawrence S. Cowley, 

Civilian Personnel Officer, 

Philadelphia Army Audit Agency, 

Regional Office, 2800 South 20th street, 

Philadelphia J+5, Pennsylvania. 

Dear Mr. Cowley: In further reference to your letter of 
October 31, 1955 regarding reinstatement as GS-11 Auditor 
it is my recollection your office and the Civil Service Commission 
have on record my full service which since^july 1908 and in¬ 
cluding service in the Army Audit Aggncy was as under a 
permanent appointment, classified ca%fca> statg> at all times 
eligible for reinstatement and IJM&P filed^&amination An¬ 
nouncement Form 7 (B) and SF ax' exe£iKed for that purpose. 
I have heard nothing fromyol^ to effecting the reinstatement 
and desire to advise as bel^w: a? C% ^ 

November 29, 195i^^juryii^ C/A ^375~53 Harold R. Love 
vs. Arthur W. N^bury—^^ur chieL^ersonnel officer Finance 
Division—held tlrat (^bndant^uilty of criminal libel and 
of framing $te undersigned^uditor on a set of charges that 
were wholly fajsefy concerted. It can be noted in the Wash¬ 
ington, D. C. District court file such personnel officer admitted 
that all the time he knew his charges were false and that he 
stipulated he could not prove them and therein shown under his 
oath by his filed sworn answer is the fact that he committed 
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perjury on September 2, 1947, in an original affidavit filed in 
Virginia and again in such filed answer wherein he swore his 
now admitted false charges were true,*charges and entered the 
defense of claiming he would prov^hem true. After over 
eight years of effort NOW he hasten Arced to admit he is 
and was at all times a perjurer wi<fe^mt<jt5 in reckless abandon¬ 
ment of any facts knowing heU^ad 0>ne for the purpose of 
getting the C. S. C. to approve^e di&iissal of the undersigned 
honest auditor whose efficiency eating- Sf&s either excellent 
(Revenue Service) or very*goocp(Arm^ Audit Service—War 
Department) if he was rife* wooing ii\ conjunction with those 
in and out of the servic^rhos^fraudulent acts were then being 
investigated under offffekl ^^signmenl by the undersigned some 
few of whom hav^een ^pund/gliilty of just that regardless 
of the efforts of MYNe^ury, paving had that set of false and 
perjured charge&accepted b$\a civil service investigator (W. 
L. Cooper) at Cincinnati, \)hio, who had venom in his soul 
directed at the writer because he was once on orders of General 
H. L. Mumma ejected from the writer’s AAA office by the Army 
Provost Marshal for discourtesy to that General, which Cooper’s 
little mind wrongly attributed to this writer who had nothing 
to do with Cooper’s action though they were certainly no 
credit to him of the service as observed by this writer at the 
time. 


Yours, 

Harold R. Love. 

-y ■&- -36- ^ ^ 

We, A. F. Spada and Lloyd Ford, do h^refey st&e and declare 
the following: 

1. During a period of at least the/past fb^years Mr. Harold 
Robert Love has sent to the Secretfe^y oi£l!he Army an average 
of five letters yearly critical of/lfye conduct of Mr. Arthur W. 
Newbury in relation to Mr. Love’s ^hsmiss^J from federal em¬ 
ployment in 1947 and inciofehtSirelated, or allegedly related 
thereto. 

2. Recently one or>more o$3hese letters has referred to Mr. 
Love’s action againi^Er.^^wbury in the United States Dis¬ 
trict Court for th^JDistri^t of C<rijimbia (Harold Robert Love 
v. Arthur W. Vei5ou7^Civil N\. 2375-53), contending that on 
the basis of the judgment rendered therein, various contentions 
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as to perjurous statements by Mr. Newbury are now substan¬ 
tiated. The last paragraph of a letter dated June 15, 1956, 
also refers to other officers and employees of the federal govern¬ 
ment: r 

6. That contrary to hi^oath ^office and the oaths 
of Messrs. George Cochra«y?oul£assistant attorney gen¬ 
eral, Oliver Gasch, U. SLAttor&ey, Paul A. Sweeney and 
Joseph Langbart, a^erne^s, Department of Justice, 
Washington, D. CW*in 19§6 such;]4gpson Arthur W. New¬ 
bury represented wnile^ell knowing he had no privilege 
to falsify facts’ajT'giygn to M>. Harry Magginis [sic] in 
1952, induce®»Uch^med f^torneys whose duty it was to 
prosecut^mm fa? perjury, to join with him and make 
the unqt^8cion$ble contention and claim on his behalf 
that he was ibsolutfely privileged and immune from li¬ 
ability 1 arj^ng from his outrageous falsifications while 
at the sapfte tinofc violating the provisions of Section 15, 
Title 10, U. S. Code, Section 576, Title 10, II. S. Code, 
and Section 637, Title V, U. S. Code, maliciously and 
criminally. 


3. During the period of five or more years these letters have 
been received we, the undersigned, have served—and now con¬ 
tinue to serve—in the Coordination and Records Office, Office 
of the Secretary, Department of the Army, which office receives 
incoming mail addressed to the aforesaid Secretary. 

A. F. Spada. 

Lloyd Ford. 

* * * # » * 

I, William C. Hull, being duly sworn, cteppse apd say: 

1. That I am Executive Assistant to,th^t T nit£s^States Civil 

Service Commissioners. Q , 

2. That upon a review of ofikdaj tiles dPthe Unwed States 
Civil Service Commission renting to^Sttr. HarpM R. Love, it 
has been ascertained tha^a©. Lp ve was i^moved, effective 
September 4, 1947, for^scoiujjJbt frotf^the position of Cost 
Analyst, GS-11, a^l^e Qi^Ierma^ter Depot, Jeffersonville. 
Ind., a Departmept of t£e ArmjQinstallation; that Mr. Love 
appealed this ^Sop^to the Cjvil Service Commission under 
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the provisions of Section 14 of the Veterans Preference Act 
of 1944 . The appeal was decided in favor of the Department 
of the Army, and Mr. Love was finally advised in a letter dated 
September 23 , 1948 , that his appea le d been denied by the 
Civil Service Commissioners, that hfs>adnj(inistrative remedies 
were then exhausted, and that his'fotse Wore the Commission 
was considered closed. Neverther ess, Love has continued 

his efforts to reopen his appeaLwthe,.0vil Service Commission. 
He was granted disability rejimnenrupop his own application, 
effective October 1 , 1947 . Q) £ 

3 . During the last s^eral yfcars Mr. Love has written ex¬ 
tensively and with consraer^bile regfuh£rity to the Civil Serv¬ 
ice Commission, uaf2niy the purpose of having his re¬ 
moval from the Department ofthe Army reopened and re¬ 
considered undetiBec^h 14 oftne Veterans Preference Act, 
although, as sj^ted ^bove, he^has long since exhausted his ad¬ 
ministrative rem^glks withjn the Commission, and has, in 
addition, initiated numWrof suits in different Federal Courts 
based on the same case or set of facts. 

4 . Mr. Love has been writing numerous letters to the Civil 
Service Commission; in fact, more than fifty ( 50 ) letters or 
copies of letters have been received by the Commission, either 
directly from Mr. Love or by referral from other addressees, 
since January 1 , 1956 , although those matters have been fully 
and finally adjudicated by the Commission or the Courts, and 
Mr. Love long since advised of the determinations made. 


[S] William C. Hull, 
Executive Assistant to the Commissioners, 

United States Civil Service Commission. 

****** 
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No. 13,245 


APPELLEE’S COUNTER-STATEMENT 
OF THE QUESTION 


In appellee’s opinion, the question presented by this 
appeal is whether this Court can review a District cjourt 
judgment which rests on a jury verdict in a commoi^ law 
action when (1) no request for a directed verdict wafc made 
at the conclusion of all of the evidence, (2) no objection was 
made to any jury instruction given (or refused) by the trial 
judge, (3) no motion for a judgment n. o. v. was mac^e, and 
(4) no new trial was requested. 
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No. 13,245 


ARTHUR W. NEWBURY 


Appellant 


HAROLD ROBERT LOVE 
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APPEAL FROM THE UNITED STATES DISTRICT COURT' 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


APPELLEE’S COUNTER-STATEMENT OF THE CA$E 

Mr. Harold R. Love, the appellee here, was plaintiff in Civil Action 
No. 2375-53 in the United States District Court for the District of Colum¬ 
bia. For convenience, Mr. Love is herein referred to as| the plaintiff. 

Mr. Arthur W. Newbury, the appellant in this Court, was the de- 

i 

fendant in the court below. He is usually referred to herb in as the de¬ 
fendant. 

Plaintiff sued defendant for defamation (slander), aik action well 
known to the common law. Trial was had to the court below sitting with 
a jury. Judge Matthews presided. The jury returned a verdict in favor 
of plaintiff, and assessed compensatory damages in the amount of $100. 
The present appeal was taken by defendant from the judgment entered 
upon that verdict. 


At the conclusion of plaintiff T s opening statement, defendant did not 
ask for a directed verdict. 

At the conclusion of plaintiff’s case-in-chlef, defendant moved for 
a directed verdict (JA 48 et seq.). Defendant’s motion was granted in 
part and denied in part (JA 66). Rule 50 (a) of the Federal Rules of 
Civil Procedure (28 USCA following 723c) permits a defendant to move 
for a directed verdict after a plaintiff has presented his evidence with¬ 
out prejudicing his right to present evidence in defense of plaintiff’s 
claim. The cited rule makes It clear, however, that if the defendant 
proceeds to submit evidence after his motion is denied, he waives his 
right to insist on such a directed verdict (i. e., the sufficiency of the 
evidence cannot thereafter be examined without taking account of evi¬ 
dence introduced after the motion is denied). Rule 50 (b) of the same 
rules provides that if a motion for a directed verdict made upon the con¬ 
clusion of all of the evidence is, for any reason, not granted, it shall be 
treated as if the court has taken the motion under consideration and, upon 
subsequent request of the movant, that motion may thereafter be re¬ 
examined by the court and (when appropriate) it may be granted nunc 
pro tunc . Nothing in Rule 50 (a) suggests that a failure to grant a motion 
for a directed verdict at the conclusion of plaintiff’s case-in-chief shall 
be treated as keeping the motion before the court. 

After defendant’s motion for a directed verdict was denied in part, 
the defendant introduced evidence in defense of the claim asserted by 
plaintiff (JA 66 et seq .). If defendant’s evidence had been believed, he 
would have had to receive the jury’s verdict, and the trial judge so in¬ 
structed the jury (JA 67). 

At the conclusion of all of the evidence, and after both plaintiff and 
defendant rested, neither asked the court for a directed verdict (JA 69). 

After discussion concerning the instructions to be given to the jury, 
and after the trial judge informed plaintiff and defendant as to the in¬ 
structions to be given (JA 69-75), both the plaintiff and the defendant 


expressed their satisfaction, and the instructions were then given by the 
trial judge (JA 82-90) whereupon both the plaintiff and the defendant ex¬ 
pressed their contentment with the instructions as given (JA 90). A sup¬ 
plemental instruction was given later, and again both parties were allowed 
to note any objection, but neither did so (JA 91). 


After the verdict of the jury was returned, defendant made no mo¬ 
tion of any kind, and no motion was made by defendant after judgment 
was entered. 


THE CONSTITUTIONAL PROVISION 
AND THE RULES OF COURT INVOLVED 


The Seventh Amendment to the Constitution of the United States 
reads thus:- 

"In Suits at common law, where the value in controver¬ 
sy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a jury, 
shall be otherwise re-examined in any Court of the 
United States, than according to the rules of thi com¬ 
mon law." 


Rule 50(a) and (b) of the Federal Rules of Civil Procedure (28 USCA 
following 723c), is entitled "Motion for a Directed Verdict" and reads 
thus:- 


"(a) When Made: Effect . A party who moves for a di- 
rected verdict at the close of the evidence offered by 
an opponent may offer evidence in the event that the 
motion is not granted, without having reserved!the 
right so to do and to the same extent as if the motion 
had not been made. A motion for a directed verdict 
which is not granted is not a waiver of trial by jury 
even though all parties to the action have moved for 
directed verdicts. A motion for a directed verdict 
shall state the specific grounds therefor. 

"(b) Reservation of Decision on Motion . Whenever a 
motion for a directed verdict made at the close of all 
the evidence is denied or for any reason is not 'granted, 


the court is deemed to have submitted the action to the 
jury subject to a later determination of the legal ques¬ 
tions raised by the motion. Within 10 days after the 
reception of a verdict, a party who has moved for a 
directed verdict may move to have the verdict and any 
judgment entered thereon set aside and to have judgment 
entered in accordance with his motion for a directed ver¬ 
dict; or if a verdict was not returned such party, within 
10 days after the jury has been discharged, may move 
for judgment in accordance with his motion for a direc¬ 
ted verdict. A motion for a new trial may be joined with 
his motion, or a new trial may be prayed for in the al¬ 
ternative. If a verdict was returned the court may al¬ 
low the judgment to stand or may reopen the judgment 
and either order a new trial or direct the entry of judg¬ 
ment as if the requested verdict had been directed. If 
no verdict was returned the court may direct the entry 
of judgment as if the requested verdict had been di¬ 
rected or may order a new trial." 

Rule 51 of the Federal Rules of Civil Procedure (28 USCA following 
723c) reads thus:- 

* Instruct ions to Jury; Objection . At the close of the 
evidence or at such earlier time during the trial as 
the court reasonably directs, any party may file written 
requests that the court instruct the jury on the law as 
set forth in the requests. The court shall inform coun¬ 
sel of its proposed action upon the requests prior to 
their arguments to the jury, but the court shall instruct 
the jury after the arguments are completed. No party 
may assign as error the giving or the failure to give 
an instruction unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his ob¬ 
jection. Opportunity shall be given to make the objec¬ 
tion out of the hearing of the jury. ” 
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SUMMARY OF THE ARGUMENT 

The case tried in the court below was a common law (civil) action 
(i. e., for slander). The case was submitted to a jury. Defendant chose 
to rely on a factual defense. The jury found for the plaintiff. The de¬ 
fendant took no steps to preserve any question for appellate review, 
and thanks to the Seventh Amendment and Rules 50 and 51 of the Fed¬ 
eral Rules of Civil Procedure, there is no question open for this Court 
of Appeals to consider. 

The judgment below was for only $100, and the court published 
no opinion. The judgment below was not, and is not, a precedent for 
any new rule of law. It would be unjust in this case (whi<}h involves only 
$100) to have this Court to Appeals re-examine the law oji privilege (in 
defamation) as it may relate to some government officials under some 
circumstances. Two reasons support his opinion: (1) appellee would 
have to pay for appropriate research in that field of law, and advance 
the cost of drafting and printing the brief, and (2) appellee might end 
up having to pay for the costs in this Court which (see appellant’s brief 
and annex) are already many times the amount of the judgment. 

i 

i 

THE ARGUMENT 

Actions for libel or slander were well known to the common law; 
e.g. see discussion of several early cases in POLLARD \y LYON (1875) 
91 US 225, 23 LEd 302. j 

By the terms of the Seventh Amendment to the Constitution, no 
court of the United States may re-examine any fact tried jto a jury in a 
common law action (such as libel or slander) except in accordance with 
the rules of the common law. By the terms of, and references in, 28 
USCA 451 (the Act of June 25, 1948, c. 646, 62 Stat. 907) this Court 
of Appeals as well as the court below are ’’courts of the United States.” 
Consequently, the Seventh Amendment is applicable to this Court of 




Appeals as well as to the court below. And, in view of that fact, the 
next question is - tT What are the rules of the common law to which the 
Seventh Amendment makes reference?” 

The phrase, ”rules of the common law”, found in the Seventh 
Amendment refers to such rules as existed at the time the Amendment 
was adopted, i.e. in 1791. Thus, in DIMICK v SCHIEDT (1935) 293 US 
474, 487, 55 SCt 296, 79 LEd 603, 95 ALR 1150, the Supreme Court 
noted that the concept of a changing or developing common law was in¬ 
applicable to the terms employed in the Seventh Amendment; and, in 
BALTIMORE & C. LINE v REDMAN (1935) 295 US 654, 657, 55 SCt 
890, 79 LEd 1616, the Supreme Court pointed out that the Seventh Amend¬ 
ment "discloses a studied purpose" to protect the right of trial by jury 
in civil common law actions from "indirect impairment” through possi¬ 
ble enlargements of the power recognized by the common law in 1791 
for courts to re-examine jury verdicts. Indeed, the Supreme Court 
(as well as this Court of Appeals) had effectively settled this view long 
before 1935 (see BARBOUR v MOORE - 1897 - 10 App DC 30, 49-51, 
and cases there cited). The next question in this appeal then, is - "How 
can appellate review be had in consonance with the Seventh Amendment?” 

A decision of the Eighth Circuit (MUTUAL etc. ASSN. v. THOMAS - 
1941-123 F2d 353, 355) states that "the only modes” by which the common 
law allowed the re-examination of facts tried to a jury were (1) by a mo¬ 
tion for a new trial, or (2) by means of a motion for a directed verdict. 
This decision came after the present rules of civil procedure had been 
adopted for the federal courts. It is clear from that decision, and many 
others, that those rules do not (indeed, could not) change the limitations 
imposed by the Seventh Amendment; MONTGOMERY WARD & CO. v 
DUNCAN (1940) 311 US 243, 61 SCt 189, 85 LEd 147; AETNA CASUALTY 
etc. vYEATTS (4thCir-1941) 122 F2d 350; MARSH v ILLINOIS CENT. 

R. CO. (5thCir-1949) 175 F2d 498. In AETNA CASUALTY v YEATTS 
the jury returned a verdict in favor of the defendant and, as in the 
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present appeal, the losing party had not moved for a directed verdict 
upon the conclusion of all the evidence; but, in that litigation the losing 
party did, as the present defendant did not, move for judgment n. o. v. 
The trial judge denied the motion and the Fourth Circuit affirmed; and, 
at page 352 the following pertinent language of Judge Parker is found: 

"Even if a motion for directed verdict had been 
made by plaintiff, it is clear that same should have 
been denied as should, also, any motion for judgment 
non obstante veredicto based thereon; for it is too well 
settled to warrant discussion that, on such motion, the 
evidence must be taken in the light most favorable to 
the party against whom the directed verdict is asked 
and that all conflicts must be resolved in his favor. 

But here there was no motion for directed verdict to 
serve as a basis for the motion for judgment non ob¬ 
stante veredicto; and such judgment [ i. e., a judgment 
n. o. v. ] can be entered on the ground of the insufficiency 
of the evidence only where motion for directed verdict 
has been duly made. Rules of Civil Procedure 50(b), 

28 U.S.C.A. following section 723c; BATEN vjKIRBY 
LUMBER CORP. [1939] 5 Cir., 103 F.2d 272j BALTI¬ 
MORE & CAROLINA LINE v REDMAN [1935] ^95 U.S. 

654, 55 S. Ct. 890, 79L.Ed. 1636; MONTGOMERY 
WARD& CO. V DUNCAN [1940] 311 U.S. 243, 61 
S.Ct. 189, 85L.Ed. 147. In addition, it is well set¬ 
tled that, where the sufficiency of the evidence has not 
been challenged in this or some other appropriate way 
during trial, we have no power to review its sufficiency 
on appeal. POCAHONTAS COAL & COKE CO. v COOK 
[1935] 4 Cir., 74 F. 2d 878 and cases there cl^ed. As 
said by Judge Sibley in BATEN v KIRBY LUMBER 
CORPORATION, supra (103 F. 2d 274), 'Rule qf Civil 
Procedure 50, 28 U.S.C.A. following section 723c, 
does not do away with but emphasizes the necessity of 
a motion for a directed verdict to raise the legal ques¬ 
tion whether the evidence is sufficient'. " (122 F2d at 
352). 



It is perfectly true that’p^fctwffEf* does not purport to ground his ap¬ 
peal on the insufficiency of the evidence. It is equally clear, however, 
that pi fe i ttgooes not say anything about the foundation of his appeal! He 
simply declares (in his "Statement of Points") that 'The district court 
erred in failing to direct a verdict for appellant [ defendant] on the ground 
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that appellant's [defendant's] statements were either absolutely or qualt- 
fiedly privileged.'' (Appellant's Brief, page 6). At best, however, this 
is nothing more than a back-handed way of saying that plaintiff had not 
introduced any evidence which would allow the jury to find that defendant 
was guilty of slandering plaintiff under circumstances where no privilege 
existed; and, clearly, that is a question as to sufficiency of the evidence.* 
Defendant cannot circumvent the Seventh Amendment by failing to acknowl¬ 
edge the fact that he is asking this Court of Appeals to review the suffi¬ 
ciency of the evidence upon which a jury's verdict rests. It is equally 
(if not more) significant to note that defendant did not even ask the court 
for a directed verdict when all the evidence was before the trial court. 

Defendant cannot here rely upon the fact that he moved for a directed 
verdict when plaintiff's case-in-chief was closed. Thus, in a decision 
which is regularly called to the attention of every attorney every time 
he files an appeal with this Court, it is made clear that when a defendant 
puts on evidence after denial of his motion for a directed verdict, he is 
deemed to have waived his motion; BLAKE v TRAINER (1945) 79 US 
App DC 360, 363 (footnote 2), 148 F2d 10. 

It is also to be remembered that defendant made no objection to any 
instruction given by the trial judge to the jury, nor did defendant object 
to the trial judge's failure to give any instruction. Consequently, as 
provided in Rule 51 of the Federal Rules of Civil Procedure (28 USCA 
following 723c), defendant cannot (indeed, he has not tried to) assign 
"as error the giving or the failure to give an instruction" in the trial below. 


* It will be observed from the record that the jury deliberated for a considerable period of time before 
returning its verdict. It will also be noted that plaintiff sought exemplary or puni tive damages. Clearly, 
there was evidence from which the jury could have found actual or express malice and. thereafter, punitive 
damages. It is not of record that one juror volunteered to counsel for plaintiff drat die basic disagreement 
in die jury room was over the fact that several jurors believed that exemplary damages should be awarded. 
But, the law itself realizes that jury verdicts may, and often do. result from compromises on fact issues 
which relate both to liability and damages; DIMICK v SCHEEDT, supra, 293 US at 486. As was said in 
MUTUAL etc. ASSN, v THOMAS, supra, 123 F2d at 356. a jury's verdict cannot be set aside, properly, 
just because the damages seem inadequate if there is the reasonable possibility that the verdict was a 
compromise on facts relating to liability. 
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It follows as a necessary consequence of the foregoing that there 
was a total failure on the part of defendant to preserve any legal ques¬ 
tion for appellate review. It must not be supposed that defendant (i. e., 
defendant’s trial counsel) was remiss in not objecting to an instruction 
given, or in not asking for an instruction that the trial judge would not 
grant and then objecting to the failure to have it given. Nor should it 
be thought that defendant was remiss in not moving for a directed verdict 
at the conclusion of all of the evidence. Defendant saw fi| to go to the 
jury on factual issues. The jury might have believed the defendant, and 

if it had, it would have returned a verdict in defendant's favor. Having 

| 

elected to defend with assertions of fact, it would not have been good 
strategy for defendant to assert a defense which was inconsistent with 
his factual /laim. Defendant insisted that the alleged staiement was 
never made. Why should he have tried to prove, after that fundamental 
denial (which if believed was a complete defense) that if the statement 
were made (i. e., if the jury did not believe defendant's sworn statement) 
it was made without malice and under conditions giving rise to privilege? 
The law does allow alternative defenses, but it is respectfully submitted 
that trial lawyers do not relish the position of submitting fhcts or argu¬ 
ments to a jury when those facts or arguments require the jury to dis- 

i 

believe the testimony their clients have given to that jury. 

Defendant has not presented the foregoing contentions because he 
fears to answer any of the arguments advanced in the forward brief in 
this appeal. Counsel for defendant would enjoy briefing a reply to the 
substance of that brief. But, counsel does not believe that his client 
should pay the costs such a brief would entail. And, in the final analysis, 
the whole business would be academic since, as hereinbefore shown, 
defendant failed to preserve any question for the consideration of this 
Court of Appeals. 

One further point should be made. The court below did not publish 
any opinion in this case. The judgment from which this appeal has been 

I 

I 

I 


taken did not constitute a precedent for any other suitor. The judgment 
was for $100. The judgment does not constitute a foundation upon which 
any further action can be brought by plaintiff against this defendant. De 
spite these significant facts, defendant has spent many times the cost 
of the judgment in seeking reversal in this Court. The record shows 
that plaintiff has been long unemployed (Record 66, 67). Quite aside 
from the fact that no issue was kept open for appellate review, it must 
be obvious that defendant was not really concerned with the judgment 
entered against him and that the present appeal is, to put the best pos¬ 
sible face upon it, an effort to obtain (at the possible expense of a liti¬ 
gant who cannot afford the cost) a sweeping review of privilege in the 
law of defamation as it may apply to some government officials in 
some circumstances. Such an appeal might well be dismissed as friv¬ 
olous. 


CONCLUSION 

For the reasons hereinbefore given, it is respectfully submitted 
that the decision of the court should be affirmed, or that this appeal be 
dismissed, with costs to appellee. 

Respectfully submitted, 

Charles F. O'Neall 

1625 K Street, N.W. 
Washington 6, D. C. 

Attorney for Appellee 
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tUmteb States! Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13245 

Arthur W. Newbury, appellant 

v. 

Harold Robert Love, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

REPLY BRIEF FOR APPELLANT 

Appellee in his brief contends that appellant failed to pre¬ 
serve any questions for appellate review because (a) appellant 
chose to rely on a factual defense, and (b) Rules 50 and 51 of 
the Federal Rules of Civil Procedure were not observed. 1 We 
submit that appellee’s basic assumption that appellant chose 
to rely on a factual defense is not borne out by the facts, that 
appellee misapprehends Rules 50 and 51, and that the legal 
questions which appellant raises are here open to review. 

SUMMARY OF APPELLEE'S CASE 

This is an action for defamation. At pre-trial appellee limited 
his case of alleged libel to several specific documents; see the 
Factual Outline of Plaintiff’s Case which was incorporated in 
the pre-trial order (J. A. 12-13). As pointed out in the Main 
Brief for Appellant, although the pleading and the facts de- 

. 1 The Federal Rules of Civil Procedure herein are referred to merely as 
"Rule-” 


( 1 ) 
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veloped at the pre-trial phases of this case covered an extensive 
period of time and involved many incidents (pp. 1-3), appellee 
adduced evidence only as to (1) two letters of charges, dated 
July 11 and 18, 1947, about personnel action with respect to 
appellee’s position as auditor with the Army Audit Agency, 

(2) the appellant’s affidavit of September 2, 1947, filed in 
connection with the personnel proceedings against Love, and 

(3) a telephone conversation between an attorney Harry A. 
Maginnis and appellant in June 1952 (pp. 3-4). The telephone 
conversation, which, if it were defamation, constituted slander 
and not libel, was not specifically mentioned in the complaint 
or in any of the pre-trial proceedings, although Mr. Maginnis 
w r as one of twenty-three persons mentioned in appellee’s objec¬ 
tions, exception and answers filed in response to appellant’s 
interrogatories (p. 3). 

Mr. Love’s case consisted of his own testimony regarding 
his employment with the Army Audit Agency at the Jefferson¬ 
ville Quartermaster Depot and the circumstances surrounding 
the 1947 personnel action 2 and about the telephone call (the 
details are set forth in our Main Brief, pp. 4-5 and 14). Mr. 
Newbury, called as a witness during the course of appellee’s 
(plaintiff’s) case, testified as to his participation in the per¬ 
sonnel proceedings against Love while administering the civil¬ 
ian personnel program of the Army Audit Agency as Chief, 
Civilian Personnel Branch of the Management Division of the 
War Department, Finance Corps (J. A. 45-48). 

APPELLANT’S MOTION AT CLOSE OF APPELLEE’S CASE 

At the close of plaintiff’s case, counsel for appellant 
“movefd] the Court to direct the jury to enter a verdict in 

* During the course of presenting his case, the July 11 and 18, 1947, 
letters, signed by appellant as Chief, Civilian Personnel Branch, Manage¬ 
ment Division. Office of Chief of Finance, War Department, were introduced 
in evidence (Pltfs Exs. Nos. 1 and 2). The affidavit of September 2, 1947, 
was put in evidence by stipulation. Mr. Love also testified as to the results 
of his initial appeal to the Sixth Civil Service Region at Cincinnati, Ohio, 
which held that the personnel proceedings were procedurally defective, but 
appellant introduced evidence to establish that the Civil Service Commis¬ 
sion reversed the Sixth Civil Service Region and upheld Love’s discharge- 
(Defs Ex. No. 1). 
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■defendant’s favor” (J. A. 48). This motion was granted ex¬ 
cept for the telephone conversation (Main Brief, p. 4). For 
a complete understanding of what the motion undertook to 
accomplish, it should be considered in its entirety. The mo¬ 
tion, in the first instance, was based on a claim of absolute 
immunity, that is, all the incidents of defamation were actions 
by appellant in connection with the performance of official 
duties and thus he was not liable for damages (see Main Brief, 
pp. 8-13); secondly, with respect to the three allegedly libelous 
documents, that action was barred by the District of Columbia 
one year statute of limitations; and, finally, that the telephone 
conversation was qualifiedly privileged. 

The motion thus was not directed to the sufficiency of the 
evidence nor within the purview of a motion under Rule 50 
(5 Moore's Federal Practice (2nd ed.) p. 2313 et seq .). 3 It 
was a motion to dismiss on the ground of absolute immunity 
and, as concerns the telephone conservation, alternatively on 
the ground that that conversation was qualifiedly privileged. 
Under Rule 12 (h) a motion to dismiss based on “* * * the 
defense of failure to state a claim upon which relief can be 
granted * * * may also be made * * * at the trial on the 
merits * * (Emphasis added). Cf. Rule 12 (d), which 
provides that a “hearing and determination [of a motion to 
dismiss can] be deferred until the trial”. The motion can be 
viewed as a renewal of a motion to dismiss which was implicit 
in the appellant’s motion for summary judgment. The issues 
of fact which then existed (under Rule 56 (c) this is grounds 
for a denial) could now be resolved on the basis of the testi¬ 
mony. It differed to the extent of including the defense of 
qualified privilege as to the telephone conversation and also 
raising the bar of the statute of limitations as to the libel in¬ 
cidents. The court granted the motion as to the documents 
said to be libellous both on the ground of limitations and ab¬ 
solute privilege (J. A. 66). After extended argument, it de¬ 
nied the motion as to the telephone conversation (J. A. 66). 
As is clear from the facts set forth above, appellant had no 

* Nor was it one under Rule 41 (b) which also is concerned the sufficiency 
•of the evidence (op. cit., p. 1035 et seq.). 
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previous opportunity to interpose any defenses as to the tele¬ 
phone conversation. While defense counsel had other alter¬ 
natives under Rule 15 (b) requiring an amendment of the 
pleading and necessitating a continuance, he took the simpler 
course of action permitted by Rule 12 (h). 

The appellant’s motion served to interject into the case for 
the first time defenses as to the 1952 telephone conversation. 
Aside the question of absolute immunity, the trial court, under 
the District of Columbia rule as to qualified privilege, had to de¬ 
cide whether the telephone conversation was such an occasion. 
National Disabled Soldiers’ League v. Haan, 55 App. D. C. 243, 
4 F. 2d 436; see Main Brief pp. 16-17, and the argument of 
appellant’s counsel below (J. A. 55). The trial court noted that 
it was not. It is only after these events that appellant having 
available a defense on the facts, that he did not have a con¬ 
versation with Mr. Maginnis in 1952 (J. A. 66-7), “elected to 
defend with assertions of fact” (Brief for Appellee, p. 9), a 
situation quite different from the impression appellee endeavors 
to create (ibid). 

T HEB E WAS COMPLIANCE WITH RULE 51 

Appellee in his brief urges that appellant has no question be¬ 
fore this court because appellant did not comply with Rule 
51. 4 This argument completely ignores the circumstances in 
question and the relevance of Rule 46. 5 

Comparable situations have been before this Court in 
Harlem Taxicab Assn. v. Nemesh, 89 U. S. App. D. C. 123, 
191F. 2d 459, and Montgomery v. Virginia Stage Lines, 89 U. S. 
App. D. C. 213,191F. 2d 770. In the Nemesh case, “The appel¬ 
lant did not strictly comply with F. R. C. P. Rule 51 * * *. 


‘Rule 51 concerns objection to instructions to the jury; it prescribes 
a procedure for filing requests for instructions to the jury and that the court 
Inform counsel of its proposed action and further that “No party may assign 
as error the giving or the failure to give an instruction unless he objects 
thereto before the jury retires to consider its veridct • • 

* “Formal exceptions to rulings • • • of the court are unnecessary; • • • 
it is sufficient that a party, at the time of the ruling • • •, makes known to 
the court the action he desires the court to take • • *; and • • • the 
absence of an objection does not thereafter prejudice him.” 
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But the court had repeatedly stated its view of the law * * * 
and had repeatedly prevented appellant’s counsel from proceed¬ 
ing on the opposite view. * # * It would have been only a 
formality for counsel to ask the court, at the end of the trial, to 
reverse itself.” (89 U. S. App. D. C. at 125,191 F. 2d at 461.) 
This idea was elaborated on in the Montgomery case, citing 
cases from other jurisdictions including this quotation from 
Williams v. Powers, 135 F. 2d 153,156 (C. A. 6): 

Rule 51 should be read in conjunction with Rule 
46. # # * where it appears in the record that the point 
urged on appeal was called to the attention of the trial 
court in such a manner as to clearly advise it as to the 
question of law involved, that is sufficient. (89 U. S. 
App. D. C. at 216,191F. 2d at 773.) 

As in the Nemesh and Montgomery cases, there is no occasion 
to invoke this Court’s Rule 17 (i). 

The observations by Judge Learned Hand in Keen v. Over¬ 
seas Tankship Corp., 194 F. 2d 515 (C. A. 2), certiorari denied, 
343 U. S. 966, are particularly apropos. In that case one of the 
parties had “satisfied Rule 46” so that— 

failure later to repeat the objection, or to conform lit¬ 
erally to Rule 51, was not a “waiver” of the ruling 
against him; he had taken his position, had lost, and 
he was free thereafter to win a verdict if he could within 
the narrower borders of the case that the judge had laid 
down for him. Nothing goes further to disturb the 
proper atmosphere of a trial than reiterated insistence 
upon a position which the judge has once considered and 
decided. The notion is wholly untenable that in order 
to protect himself against an imputed surrender, a party 
must reassert what has been overruled every time the 
occasion comes up again. (194 F. 2d at 519.) 

In the same vein are Irvin Jacobs & Co. v. Fidelity <Sc Deposit 
Co. of Md., 202 F. 2d 794 (C. A. 7), and Moreau v. Pennsylvania 
R. Co., 166 F. 2d 543 (C. A. 3). In the latter, the court per¬ 
tinently said: 

Counsel must make his points clearly so that the trial 
judge may see what they are and if he believes they are 
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right, follow them. But he is not required to indulge in 
reiterative insistence in order to preserve his client’s 
rights (p. 545). 

Whatever the formula of words, these cases enunciate a 
postulate which is applicable in this case. Appellant’s trial 
counsel, as to qualified privilege, clearly stated the rule, that 
the court had to decide if there was such an occasion, and, if 
so, there were further questions for the jury (J. A. 51-57). 
Appellee also offered contrary arguments (J. A. 57-66). On the 
court ruling against him. appellant’s counsel under Rule 46 
did not have to object formally. Defense counsel then con¬ 
tinued with the case by putting on defendant’s case on the facts 
(see p. 4, supra). As in Keen, supra, “he was free * * * 
to win a verdict if he could within the narrower borders of the 
case that the judge laid down for him.” The court was fully 
on notice of the appellant’s position. When it came time to 
ask for instructions, defense counsel rather than be “insistent” 
(Jacobs and Moreau, supra) and “disturb the proper atmos¬ 
phere of the trial [by] reiterat[ing] # * * a position which 
the judge had once considered and decided” (Keen, supra) 
withdrew his instruction based on qualified privilege (the per¬ 
tinent Defendant’s Requested Instruction No. 3 together with 
the remarks in chambers (R. 164) are set forth in the Appendix. 
infra, pp. 9-10.) He did not have to comply with Rule 51 
literally, for “It would have been only a formality for counsel 
to ask the court, at the end of the trial, to reverse itself.” 
(Montgomery, supra). In short. “The point urged on appeal 
was called to the attention of the trial court in such a manner 
as to clearly advise it as to the question of law involved, that 
is sufficient.” (Montgomery and Moreau, supra). 

THE APPEAL IS NOT FRIVOLOUS 

Appellee also urges that the appeal be dismissed as frivolous. 
Appellee says that “The judgment does not constitute a foun¬ 
dation upon which any further action can be brought by plain¬ 
tiff against this defendant.” (Brief for Appellee, p. 10.) 
Appellee indicates that he is being put to an undue expense by 
“an effort to obtain a sweeping review of privilege in the law 
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of defamation as it may apply to some government officials in 
some circumstances” (ibid.). 0 

Although these are not appropriate matters for this Court 
to consider on appeal, 7 the fact is that Mr. Love apparently does 
not regard the verdict in his favor as an unimportant event. 

At' Xe- a cqua i nt the court with tho us e which h e .is seeki ng to make 
'py\ /. t • of this Lai-u,"^rtil[y5^ed^ith~thi^C0AntT^S'affidavTtrdeelar- 
^ ^ing som^f4raractivities. Thoy aie act fui 111 lff'TM 'Appendix, 

! y infra pp. 10-14. Mr. Love’s activities hardly comport with the 
fO view that this case, because of its insignificance, does not merit 

review. 


CONCLUSION 


We submit that fully preserved for review by this Court are 
the questions of whether the trial court properly ruled on the 
defenses of absolute immunity and qualified privilege. In the 
particular circumstances, appellant’s trial counsel acted well 
within the bounds permitted under the Federal Rules of Civil 
Procedure and not in violation of either Rule 50 or Rule 51. 

George Cochran Doub, 
Assistant Attorney General. 

Oliver Gasch, 

United States Attorney. 

Paul A. Sweeney, 

Joseph Langbart, 

Attorneys. 

* Because of the “expense” entailed in briefing, counsel for appellee has 
answered neither the contentions of the appellant concerning absolute privi¬ 
lege of Government officials (Point I, Main Brief) nor the arguments as to 
qualified privilege (Point II, Main Brief.) 

7 These might be valid arguments if this Court had a discretion in taking 
the appeal such as exercised by the Supreme Court over writs for certiorari. 



APPENDIX 


defendant’s requested instruction NO. 3 

You are instructed that the only testimony during the trial 
of this case regarding a defamatory communication by Mr. 
Newbury about Mr. Love subsequent to May 26, 1952, and 
therefore not barred by the Statute of Limitations was Mr. 
Love’s testimony of a telephone conversation between Mr. 
Newbury and one Harry J. Maginnis. If you find that there 
was such a conversation and that it occurred subsequent to 
May 26, 1952, then you are instructed that, as a matter of 
law, Mr. Newbury’s comments were made upon a qualifiedly 
privileged occasion. This being the case, the law raises a 
presumption that Mr. Newbury spoke without malice toward 
Mr. Love. Therefore, in order to recover for whatever damage 
may have resulted from such a conversation, Mr. Love must 
prove that Mr. Newbury was actuated by actual, express malice 
toward Mr. Love when he addressed his comments to Mr. 
Maginnis. In order to prove that Mr. Newbury’s alleged state¬ 
ments to Mr. Maginnis were prompted by express malice the 
fair preponderance of the evidence must establish that Mr. 
Newbury was actuated by hatred, spite, grudge, ill-will or 
some other ulterior motive. If you are not satisfied by a fair 
predonderance of the evidence that Mr. Newbury’s alleged 
statements were so motivated, your verdict must be for him 
regardless of your finding that there was such a conversation. 

defendant’s requested instruction NO. 4 

If you find that the defendant had a telephone conversation 
with Mr. Harry J. Maginnis on June of 1952 and that Mr. 
Newbury, while actuated by malice toward Mr. Love, made 
defamatory statements about Mr. Love to Mr. Ma ginnis , your 
verdict may be for the plaintiff but only for whatever damages 

( 9 ) 
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grew out of the utterance of the defamatory statements. In 
this connection you should take into consideration the fact 
that there was no testimony that the alleged statements were 
repeated by Mr. Maginnig to_jn^ otherjperson. 

Mr. Toomey. * * * fwithdrawNo. 3, because Your Honor 
has already ruled on that point, that goes to the qualified 
privilege. 

Mr. O’Neall. I object to 4. 

Mr. Toomey. Yes. as it is worded, I agree with your objec¬ 
tion, probably. We would have to strike the language that 
says “and that Mr. Newbury, while actuated by malice” be¬ 
cause this thing was predicated, when I drafted it, upon the 
theory of a qualified privilege. 

Mr. O’Neall. Her Honor already has in mind how to give 
that in substance, haven’t you. Your Honor? If they find 
he made this statement, they find for the plaintiff. 


I, Arthur W. Newbury, do hereby state and declare the 
following: 

1. During a period of approximately the past nine months 
my wife and I have received a continual flow of correspond¬ 
ence consisting of copies of letters addressed to the President 
of the United States, the Secretary of^fefense, the Secretary 
of the Army, the United States Civ$Servig^f Commission, the 
Attorney General, and variou^suWdinafe officials and em¬ 
ployees of the Departments^^Def^e and the Army, all 
signed by Harold Robert Lcfve. ' 

2. These letters hara Iff di^possed phases of the said Mr. 
Love’s personnel difficulties stemming ^som his dismissal as an 
employee of the Audit Agencj^Jn 1947, and particularly, 
have reflected^pon my' conduct in connection with this per¬ 
sonnel actjpn. ^ 

3. It is^ident to me from the contents of these letters that 
Mr. Love hq^TBeen largely prompted into action by the fact 
that in an action against me in the United States District 
Court for the District of Columbia, he received a verdict for 
one hundred dollars ($100.00). Harold Robert Love v. Arthur 
W. Newbury, Civil No. 2375-53. On the basis of this judg¬ 
ment, he has made, and continues to make, exaggerated and 



11 


A 

unfounded statements as to my charact^and my ability as 
Director of Civilian Personnel, Fina^b Coma£ Department of 
the Army. 

4. As an example of the^typ^ of letters ^referred to herein, 

attached is a photostatic <fcpy of-a fetter (feted December 11, 
1955, addressed to Mr.'iawront^. Cowle^y, Civilian Personnel 
Officer, Philadelph^lrmy-^kidit Agency, Regional Office, 2800 
South 20th £^et, PJ^4^Helphia^5, Pennsylania, a copy of 
which wa^ mailed*^ wife (see Mr. Love’s handwritten 

notation^that effect)^ 

5. This fk>V of correspondence shows no sign of abatement 
in spite of the fact I have done nothing to stimulate its 


continuance. 


Arthur W. Newbury. 


Mr. Lawrence S. Cowley. 

Civilian Personnel Officer, 

Philadelphia Army Audit Agency, 

Regional Office, 2800 South 20th street, 

Philadelphia 45, Pennsylvania. 

Dear Mr. Cowley: In further reference to your letter of 
October 31, 1955 regarding reinstatement as GS-11 Auditor 
it is my recollection your office and the Ci<3PService Commission 
have on record my full service whk£>since,^uly 1908 and in¬ 
cluding service in the Army -Audit A^efc&y was as under a 
permanent appointment, classified ca?eer status at all times 
eligible for reinstatemenCand Lh&ve filed Examination An¬ 
nouncement Form 7 (V) and^f 1 57/e^ecuted for that purpose. 
I have heard notljjjfe froce^ou^te^ffecting the reinstatement 
and desire ty^dvise ^pbelowu 
Novenj^er z9, c 1^5, a jfc m C/A 2375-53 Harold R. Love 
vs. Artfrur W* Newbur£—your chief personnel officer Finance 
Division—^fefd tl|at defendant guilty of criminal libel and 
of framing the undersigned auditor on a set of charges that 
were wholly falsely concocted. It can be noted in the Wash¬ 
ington, D. C. District court file such personnel officer admitted 
that all the time he knew his charges were false and that he 
stipulated he could not prove them and therein shown under his 
oath by his filed sworn answer is the fact that he committed 
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perjury on September 2, 1947, in an original affidavit filed in 
Virginia and again in such filed answer wherein he swore his 
now admitted false charges were true charges and entered the 
defense of claiming he would prove^ifcem true. After over 
eight years of effort NOW he has Jje€n forced to admit he is 
and was at all times a perjurer wit^iAten^n reckless abandon¬ 
ment of any facts knowing ho had qjone for the purpose of 
getting the C. S. C. to approvS^Ke dwhussal of the undersigned 
honest auditor whose efficiency .rating was either excellent 
(Revenue Service) or veiVlgoo^ Audit Service—War 

Department) if he was\ot working VH conjunction with those 
in and out of the senc%e wbQfce fraudulent acts were then being 
investigated under OTGci^*fesighn^nt by the undersigned some 
few of whom 1^4^e be^Ji foun$ guilty of just that regardless 
of the effortsMr. ifewbiH^y, having had that set of false and 
perjured chafes ^pceptea by a civil service investigator (W. 
L. Cooper) at Ctacini^i, Ohio, who had venom in his soul 
directed at the writerlbecause he was once on orders of General 
H. L. Mumma ejected from the writer’s AAA office by the Army 
Provost Marshal for discourtesy to that General, which Cooper’s 
little mind wrongly attributed to this writer who had nothing 
to do with Cooper’s action though they were certainly no 
credit to him of the service as observed by this writer at the 
time. 

Yours, 

, * Harold R. Love. 

We, A. F. Spada and Lloyd Foi£, do hereby state and declare 
the following: ^ 

1. During a period of at least the pjfcst five years Mr. Harold 

Robert Love has sent to the4^£retjgry onfhe Army an average 
of five letters yearly critipal of the conduct of Mr. Arthur W. 
New’bury in relation to Air Lwfe’s dismissal from federal em¬ 
ployment in 1947 and^nci^ents plated or allegedly related 
thereto. zy S? ^ ' 

2. Recently one^ mqre of these letters has referred to Mr. 
Love’s action afflCmst I)$r. Newbury in the United States Dis¬ 
trict Court for the District^ Columbia (Harold Robert Love 

that on 
i contentions 


ct tt f 

v. Arthur W.Jfewbury, CivH No. 2375-53), contending 
the basis of the j\jdgment rendered therein, various cont 
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as to perjurous statements by Mr. Newbury are now substan¬ 
tiated. The last paragraph of a letter dated June 15, 1956, 
also refers to other officers and employees of the federal govern¬ 
ment: / 

6. That contrary to his oath of^ffice and the oaths 
of Messrs. George Cochran Dcari£ assistf>$t attorney gen¬ 
eral, Oliver Gasch, U. S. At^omfey, Rdjft A. Sweeney and 
Joseph Langbart, attoMtejs, D^p^rtmnnt of Justice, 
Washington, D. C., int956 suckper^n Arthur W. New¬ 
bury represented whimwel^fcnowingjie had no privilege 
to falsify factsas^vei^t<^Mr'H&rry Magginis [sic] in 
1952, inducedfcUrch ms&ed attorneys whose duty it was to 
prosecuta&im f<qKJ>erjui$r to join with him and make 
the unconscioneible contention and claim on his behalf 
that"J?e was absolutely privileged and immune from li¬ 
ability Rising fVom his outrageous falsifications while 
at the same time violating the provisions of Section 15, 
Title 10, U. S. Code, Section 576, Title 10, U. S. Code, 
and Section 637, Title V, TJ. S. Code, maliciously and 
criminally. 


3. During the period of five or more years these letters have 
been received we, the undersigned, have served—and now con¬ 
tinue to serve—in the Coordination and Records Office, Office 
of the Secretary, Department of the Army, which office receives 
incoming mail addressed to the aforesaid Secretary. 


' A 


A. F. Spada. 
Lloyd Ford. 


I, William C. Hull, being did^ewop^ depoi^and say: 

1. That I am Executive Assistant the^United States CSvil 

Service Commissioners. \ 

2. That upon a review of official files' of the United States 
Civil Service Commission renting t^Mr. Harold R. Love, it 
has been ascertaine^Jmat^Ir. ^a/ve was removed, effective 
September 4, 1947? for ^sconduct from the position of Cost 
Analyst, GS-11,< at th«*Quartermaster Depot, Jeffersonville, 
Ind., a Department o£ theQVrmy installation; that Mr. Love 
appealed this actj£5h to |he Civil Service Commission under 
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the provisions of Section 14 of the Veterans Preference Act 
of 1944. The appeal was decided in favor of the Department 
of the Army, and Mr. Love was finally advised in a letter dated 
September 23, 194S. that his appeal had been denied by the 
Civil Service Commissioners, that his administrative remedies 
were then exhausted, and that his case before the Commission 
was considered closed. Neverthele^iHVlr Love has continued 
his efforts to reopen his appeal to ^le'Civ^Service Commission. 
He was granted disability retiregtoft upfcn his own application, 
effective October 1,1947. i 

3. During the last severaWWarsJ&tr. L<y*e has written ex¬ 
tensively and with considerable regularity to the Civil Serv¬ 
ice Commission, usually (fpt tb£ purpose of having his re¬ 
moval from the Deparj^nent df the ^rmy reopened and re¬ 
considered under Section 14<Jjf the'Veterans Preference Act, 
although, as stated s^K-e,Jjie has l&ig since exhausted his ad¬ 
ministrative remejiies wjthin ^je Commission, and has. in 
addition, initiate^^nupajber of suits in different Federal Courts 
based on the same case frr set of facts. 

4. Mr. Love^as been writing numerous letters to the Civil 
Service Commission; in fact, more than fifty (50) letters or 
copies of letters have been received by the Commission, either 
directly from Mr. Love or by referral from other addressees, 
since January 1,1956. although those matters have been fully 
and finally adjudicated by the Commission or the Courts, and 
Mr. Love long since advised of the determinations made. 

[S] William C. Hull, 

Executive Assistant to the Commissioners , 

United States Civil Service Commission. 
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JURISDICTIONAL STATEMENT 




As to the first alternative petition, Mr. Love (petitioner now, and 
formerly the appellee in this Court) relies on Rule 26 of ^he General 

i 

Rules of this Court as establishing the authority of the panel responsible 
for the present decision to grant a rehearing. The time for filing such 
a petition as a matter of right expired on 15 March 1957. On that date, 
however, Mr. Love asked additional time within which to request re¬ 
hearing. On 26 March 1957 that motion was dismissed on the ground 
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that Mr. Love had not lodged a copy of his petition with the Clerk of 
this Court prior to expiration of the additional time the motion had re¬ 
quested. No rule of this Court required a copy of the petition to be 
lodged with the Clerk. On 29 March 1957, Mr. Love filed a further 
motion for time to request rehearing by the panel responsible for the 
present decision. Since the mandate in this cause has not issued, this 
case is still pending before this Court; and, the panel responsible for 
the present decision is free to act to grant a rehearing to correct the 
present decision. 

If the panel responsible for the present decision does not grant a 
rehearing in this appeal, the instant petition (by its second phase or 
alternative) asks for a rehearing en banc. As for the jurisdiction of 
the Court to rehear a case en banc, Mr. Love relies upon Revised Title 
28 USCA 46 (c); c. 646, 62 Stat. 871. Since neither mandate nor instruc¬ 
tion has issued to the court below, and since there is no statute or rule 
which limits the time within which a petition for rehearing en banc may be 
filed, the alternative petition is timely and this Court has full power to 
grant the relief requested. 

TERMS OF REFERENCE 

References herein to statements, acts, etc., by Mr. Love (the 
petitioner) and/or Mr. Newbury (the respondent) include statements, 
contentions, acts, etc. by their respective attorneys, except in sentences 
where a distinction is required. 

CONSTITUTIONAL PROVISION AND COURT RULE 

INVOLVED 

The Seventh Amendment to the Constitution of the United States 
provides: - 

'In Suits at common law, where the value in 
controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined 
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in any Court of the United States, than according 
to the rules of the common law.” j 

Rule 50 of the Federal Rules of Civil Procedure, 2^ USCA following 
2072, is entitled ’’Motion for Directed Verdict” and subsection (b) thereof 
reads as follows: - 

’ ’Reservation of Decision on Motion. Whenever 
a motion for a directed verdict made at the close of 
all the evidence is denied or for any reason is Cot 
granted, the court is deemed to have submitted the 
action to the jury subject to a later determination of 
the legal questions raised by the motion. Within 10 
days after the reception of a verdict, a party who 
has moved for a directed verdict may move to nave 
the verdict and any judgment entered thereon set aside 
and to have judgment entered in accordance with his 
motion for a directed verdict; or if a verdict was not 
returned such party, within JO days after the jiiiry has 
been discharged, may move for judgment in accordance 
with his motion for a directed verdict. A motion for 
a new trial may be joined with his motion, or k new 
trial may be prayed for in the alternative. If a verdict 
was returned the court may allow the judgment] to stand 
or may reopen the judgment and either order aj new 
trial or direct the entry of judgment as if the requested 
verdict had been directed. If no verdict was returned 
the court may direct the entry of judgment as if the 
requested verdict had been directed or may oriler a 
new trial. ” 


SUMMARY STATEMENT OF THE CASE 

This is, actually, a very simple case. The only material facts 
are quickly stated. As defendant below, the appellant defended a suit 
for slander on the ground that he had not made the statements charged 
to him. After all of the evidence was in, appellant made no motion. 
The question as to whether appellant had or had not made' defamatory 
statements about Mr. Love was submitted to the jury on m s *ructions 
which ’’satisfied” the appellant (JA -90). The jury found for the plain¬ 
tiff and against the appellant. After the jury’s verdict wis returned, 

I 

the appellant made no motions in the lower court. 
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In this Court of Appeals, appellant asked that the lower court be 
reversed on the ground that his mid-trial motion for a directed verdict 
should have been granted. No other error was assigned. 

Upon these facts, the present decision reverses the lower court 
and orders the complaint to be dismissed on the ground that appellant's 
mid-trial motion should have been granted. 

To help this Court of Appeals to understand the facts in this 
litigation, the longer statement of case which follows is tendered. 

STATEMENT OF THE CASE FOR REHEARING 

Harold R. Love was plaintiff in the District Court below. Later 
he was appellee here. He is nowthe petitioner. 

In the court below Mr. Love filed suit (Civil Action No. 2375-53) 
for defamation against Arthur W. Newbury. A jury trial was had. The 
jury returned a verdict for Mr. Love. Mr. Newbury appealed from the 
judgment entered on that verdict. The present decision orders reversal 
of that judgment and directs the court below to dismiss the complaint. 

As appears from the record, Mr. Newbury’s first act in the court 
below was to ask for summary judgment. This he did on 23 June 1953 
(JA-7). That motion was denied. Mr. Newbury filed his Answer on 
4 August 1953 (JA-7/9). 

In his Answer, Mr. Newbury pleaded certain defenses, none of 
which now have any significance since the aspects of the Complaint to 
which those defenses were directed have been removed from the case. 

It is to be observed, however, that the ’’Sixth Defense” in Mr. Newbury’s 
Answer reads as follows: - 

’’Any statements relating to plaintiff which were 
made [i.e., which Mr. Newbury admitted making] 
by defendant were privileged in that they were made 
in good faith, without malice, and the defendant was 
under a duty to make them. Defendant at no time 
communicated his remarks regarding plaintiff to 
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any person who was not entitled to hear or see 
them.” (Underscoring supplied). 

i 

At the trial, Mr. Love’s testimony proved that Mr. Newbury made 
defamatory statements about him to a Mr. Maginnis (a lawyer whom 
Mr. Love had consulted) during a telephone conversation in 1952. 

At the conclusion of Mr. Love’s case, Mr. Newbury moved for a 
directed verdict. It was Mr. Newbury's contention in thpt motion 

(JA-55) that he had not discussed Mr. Love with Mr. Maginnis in 1952. 

f 

It was also contended that even if Mr. Maginnis had called Mr. Newbury, 
Mr. Maginnis would have been calling in a representative capacity so 
that the occasion would have been one which conferred a qualified privilege 
upon Mr. Newbury. It was then argued that there was sd little evidence 

I 

of malice in the statements allegedly made to Mr. Maginpis by Mr. 
Newbury about Mr. Love, and since the telephone ’’conversation was 
probably ... within the scope of [Mr. Newbury's] official authority”, 
that the trial judge should direct a verdict for Mr. Newbury on the 

I 

theory that Mr. Love failed to make out a prima facie cape (JA-55/56). 

The only motion made by Mr. Newbury during the trial was the 
motion for a directed verdict (JA-48). That motion was jmade at the con- 

I 

elusion of plaintiff’s case. That motion was denied. 

| 

After denial of his motion for a directed verdict, ijlr. Newbury 
presented defensive evidence. Mr. Newbury testified that he had not 
made any statements about Mr. Love in any telephone conversation in 
1952. 

I 

Under instructions which satisfied Mr. Newbury, the case was 

. 

submitted to the jury. The defense of conditional privilege, and such 
subsidiary factual issues as relate to that defense (e. g. J whether the 
occasion on which the statements were allegedly made Was one which 
conferred a conditional privilege on Mr. Newbury; whether there was 
’’malice”; whether the statements charged to Mr. Newbury went beyond 
the alleged inquiry; and, whether the statements were made in ’’the 
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proper performance of official duties” or, alternatively, were rea¬ 
sonably accurate) were removed from the case with the consent of the 
trial attorney who represented Mr. Newbury (R-155). The jury was 
asked to decide whether Mr. Newbury had slandered Mr. Love in a 
1952 telephone conversation with Mr. Maginnis. The jury returned a 
verdict in favor of Mr. Love in the amount of $100. No subsequent 
motions were made by Mr. Newbury in the court below. 

Mr. Newbury appealed to this Court from the judgment below. 

In his forward brief, Mr. Newbury’s Statement of Points reads thus: - 

’’The district court erred in failing to direct a 
verdict for appellant on the ground that appellant’s 
statements were either absolutely or qualifiedly 
privileged. ” (Brief for Appellant, p. 6). 

And, in the Conclusion of the Brief for Appellant, Mr. Newbury said: - 

i 

’’For the above stated reasons, the court below 
erred in denying appellant’s motion for a directed 
verdict. ***.” (Brief for Appellant, p. 18). 

The present decision was handed down on 28 February 1957. In 
that per curiam , this Court said: - 

”[Mr. Newbury] contended below that the state¬ 
ments complained of were not actionable, even if 
defamatory, because (1) he made them in connection 
with his official duties; and (2) he made them in reply 
to an inquiry from appellee’s attorney and his reply 
was not malicious and did not go beyond the inquiry. ” 
(Underscoring added). 

The record discloses, however, that Mr. Newbury contended first, last, 

i 

and always that he had not made the statements. For example, during 
the course of Mr. Newbury’s opening statement to the jury, his attorney 
made the nature of his defense to the 1952 telephone conversation 
strikingly clear, and in these words: - 

”MR. TOOMEY: There has been reference made to 

the fact that a Mr. Maginnis, an 
attorney in Washington, called 


Mr. Newbury and that Mr. Newbury 
in the course of that conversation 
repeated this defamatory matter 
[about Mr. Love] over the telephone, 
sometime between May 1952 and May 
1953 * * *. We will show to you that 
simply is not the fact; I will say no 
more than that, it is not so and we 
will show you that it is not so|. " 

(JA-18 - Underscoring added). 

Later, during the course of Mr. Newbury’s motion for a {directed ver 
diet, the following colloquy took place between the trial judge and 
Mr. Newbury's trial counsel: - 

i 

”THE COURT: Do I understand that the defendant 

concedes there was a telephone con¬ 
versation ? 

"MR TOOMEY: No, we do not ... We do not concede 

it for a moment ..." (JA-^5). 

And, during the presentation of defendant's evidence after his motion 


for a directed verdict had been denied, Mr. Newbury contended that 
he had been instructed not to answer any inquiries with respect to 
Mr. Love — i. e., Mr. Newbury's own contention is in total and abso¬ 
lute conflict with the view expressed by the present decision. Thus, at 

pages 66 and 67 of the Joint Appendix is found the following: - 

| 

"MR TOOMEY: Did you have such a conversation 

[i. e., the 1952 telephone conversation] 
with Mr. Maginnis ? 

"MR. NEWBURY: I did not. 

"MR. TOOMEY: How are you so sure that you did not? 

"MR. NEWBURY: Well, I have been instructed, after 

the case had been closed by the Com¬ 
mission, the Civil Service Commission, 
there were several suits instituted, 
the files were turned over to the 
Judge Advocate General of the Army, 
and I was instructed to pass on all 
papers, calls, and so forth, j through 
the Judge Advocate General, therefore 
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if any calls came or any corres¬ 
pondence came, I definitely sent 
them to the Judge Advocate 
General." (Underscoring added). 


Again, in the discussion between counsel and the trial judge as to the 


instructions to be given to the jury, the following remarks appear in 
the record: - 


"THE COURT: 


"MR. TOOMEY: 


* * *. We now have a case to go 
to the jury in which the plaintiff 
says, 'You said certain things 
about me', and the defendant says, 

'I didn't say them.' So, since he 
[Mr. Newbury] has said he didn't 
say them, naturally he is not claiming 
that they are true. He is not claiming 
they are true, he doesn't plead the 
truth. ” 

That is right and we don't need 
to." (R-155). 


And, later, in the same discussion (but with reference to Defendant's 
Requested Instruction No. 4, which related to the factual issue of 
malice), the following is disclosed by the record: - 

"MR. O’NEALL: I object to 4 [Defendant's Requested 

Instruction No. 4]. 

"MR TOOMEY: Yes, as it is worded. I agree with 

your objection, probably. We would 
have to strike the language that says 
’and that Mr. Newbury, while actuated 
by malice' because this thing [Defen¬ 
dant’s Requested Instruction No. 4] 
was predicated, when I drafted it, 
upon the theory of a qualified pri¬ 
vilege." (R-161). 

Further, in the course of his argument to the jury, Mr. Newbury's at¬ 
torney made the following remarks: - 


"MR TOOMEY: . . . [T]here remains for your 

consideration, as counsel [for 
Mr. Love] has said, really only 
one question , whether or not 
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Mr. Newbury made a statement over 
the telephone to a Mr. Maginnis which 
was defamatory of Mr. Love. 

* * * 


So that now the only question for 
your consideration, factually, is 
whether or not there wa^ such a 
telephone conversation . . . Mr. 
Love says that the call was made; 
Mr. Newbury says no, it wasn’t 


... So, for those contradictions 
and those improbabilities in the 
plaintiff’s story, we feel| they are 
sufficient to warrant the jury in 
concluding that Mr. Love was mis¬ 
taken about the [1952 telephone] 
conversation ..." (JA4* 79/81 - 
underscoring added). 


And, in instructing the jury, the trial judge said: - 


"THE COURT: * * *. Now as you know; the defen¬ 

dant, Mr. Newbury, denies that he 
made any such statement on the tele¬ 
phone. (JA-83). 

♦ * * 

. . . [A]nd I have also told you that 
the defendant, Mr. Newbury, denies 
that that statement was inade. (JA-86). 

* * * 


. . .Mr. Newbury says he did not 
make the statement over the telephone 
..." (JA-86). 

i 

Finally, when the trial judge concluded the charge to the jury, the fol¬ 
lowing colloquy took place: - 

"THE COURT: Are there any objection^ or requests? 

"MR. O’NEALL: No, Your Honor. 

"MR TOOMEY: We are satisfied, Your Honor. ” 

(JA-90). 
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The foregoing is the record of what Mr. Newbury "contended" in the 
court below. It is totally inconsistent with what the present decision says 
"appellant contended below." 

In addition to misconceiving the position taken by Mr. Newbury in 
the trial court, the present decision also declares: - 

"We think it clear that, in the circumstances of 
this case, appellant’s statements were made in the 
proper performance of his official duties and are, 
therefore, absolutely privileged. * * *.’’ 

The fact is, however, that no such issue was raised in the lower court. 

As has hereinbefore been pointed out, according to Mr. Newbury’s own 
personal contention, it would have been an improper performance of his 
official duties if he had answered the questions about Mr. Love which 
were allegedly asked of him by Mr. Maginnis (JA-66/67). It is a 
statement of fact rather than argument to say that it is a factual issue 
as to whether or not a given act constitutes proper performance of of¬ 
ficial duties. When it is essential to a defense against a suit for slander 
to show that the statements made were made as an incident to the proper 
performance of official duties, such proof must come from the defendant 
(see Rule 8 of the Federal Rules of Civil Procedure). When, as in the 
instant case, the defendant swears under oath that he did not make the 
statements charged against him, he cannot at the same time under the 
same oath swear that he made the statements as an incident to the 
performance of his official duties; and, Mr. Newbury did not undertake 
to do so. Consequently, it is a statement of fact rather than argument 
to say that the last above quoted portion of the present decision is 
directly and totally impeached by the record in this case. 

The present decision also declares: - 

’’***. Since a judgment of dismissal should have 
been entered on this ground [here falls footnote No. 2 
which says ’This defense was adequately, if inartistically, 
asserted in the District Court’ ], we need not decide any 
other questions presented. ’’ 
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It is clear from the present decision that the words "this ground" refer to 
the misconception of this Court that Mr. Newbury defended below on the 
ground that he made the alleged statements in connection with his official 
duties and that his reply to the inquiry from "appellee’s ajttorney" was 
not malicious and did not go beyond the inquiry — i.e., tjiat "appellant's 
statements were made in the proper performance of his official duties." 
Since such was not Mr. Newbury’s defense, the view expressed by this 
Court in its decisional paragraph is erroneous. 


At no time did Mr. Newbury ask the trial judge to dismiss the 
complaint. And at no time prior to the trial did Mr. Newbury urge 
that, notwithstanding the 1952 telephone conversation, the complaint 
should be dismissed. Thus, as declared by Mr. Newbur^ at page 4 of 
the Reply Brief for Appellant: - 


"The appellant’s motion [at the close of plaintiff's 
case] served to interject into the case for the first 
time defenses as to the 1952 telephone conversation. ’* 
(Underscoring added). 

i 

At the conclusion of plaintiff’s evidence in the trial court^ Mr. Newbury’s 
counsel moved for a directed verdict. That motion commenced with 
these words: - i 


"MR. TOOMEY: As I stated at the bench,! the 

defendant [Mr. Newbury] at this 
time moves the Court toj direct 
the jury to enter a verdict in 
defendant's favor. ’’ (Underscoring 
added for the sake of clarity - 
JA-48). 


Mr. Newbury’s motion for a directed verdict was denied (JA-66). 
Thereupon, in the precise words of BLAKE v. TRAINER (1945) 79 US 
App DC 360 at 363 (footnote 2), 148 F2d 10: - 

"After the motion for a directed verdict at the close 
of plaintiff’s case was overruled, defendant went forward 
and presented his defense. Having proceeded to put on 
his defense, defendant thereby waived his objection to 
the ruling denying his motion for a directed verdict at 
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the close of plaintiffs case ." (Underscoring added 
for the sake of clarity)^ 

Mr. Newbury did not repeat his motion for a directed verdict at the close 
of all the evidence. Mr. Newbury did not object to any jury instruction 
given or denied by the trial judge. Mr. Newbury did not move for 
judgment notwithstanding the verdict of the jury. Mr. Newbury did not 
move for a new trial. 

Having ” waived his objection to the ruling denying his motion for a 
directed verdict at the close of plaintiff’s case”, Mr. Newbury appealed 
to this Court of Appeals. In his Statement of Points , Mr. Newbury told 
this Court of Appeals as well as Mr. Love, who had as much (if not more) 
right and interest as this Court in knowing what Mr. Newbury’s con¬ 
tentions on appeal were, that his appeal was grounded on the proposition 
that the trial judge had erred in denying the motion for a directed verdict 
which he had made at the close of plaintiff’s case, i. e., the ruling to 
which Mr. Newbury had waived objection. Thus, Mr. Newbury’s 
Statement of Points (found on page 6 of Brief for Appellant) declares: - 

’’The district court erred in failing to direct a 
verdict for appellant on the ground that appellant’s 
statements were either absolutely or qualifiedly 
privileged. ” 

As to recitation (2) in the present decision respecting the conten¬ 
tions advanced by Mr. Newbury in the court below, it is to be observed 
(a) that there is nothing in the record to sustain the suggestion that 
the response by Mr. Newbury did not go beyond the inquiry, and in any 
event that was a factual issue; i. e., it was up to Mr. Newbury to prove 
that his answer was limited to the question asked; and, (b) it is also 
to be observed that Mr. Love offered to prove malice on Mr. Newbury's 
part — and malice is an issue for the jury — but that issue was taken 
out of the case by the agreement of Mr. Newbury to the jury instruc¬ 
tions. 

The present decision concludes with the following sentence: - 


i 
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i 

’’Since a judgment of dismissal should have! been 
entered on the ground [here falls footnote 2 which 
declares ’This defense was adequately, if inartisti- 
cally, asserted in the District Court’ ], we need not 
decide any other questions presented. ” 

The present decision, however, does not identify any motion to dismiss 

submitted to the trial court. And, even if it could be said, fairly, that 

I 

the avowed motion for a directed verdict was a motion to dismiss the 
complaint, it cannot be doubted that Mr. Newbury’s objection to the 
denial of such a motion was just as effectively waived by }iis presen¬ 
tation of defensive evidence as when that motion is called] as it should 
be, a motion for a directed verdict. 

i 

Mr. Newbury asked for additional time within whiclt to file a 
Reply Brief. Mr. Love consented to that request. Additional time 
was allowed by Order of this Court dated 25 September 1956. On 4 
October 1956, the Reply Brief for Appellant was filed. 

i 

In his Reply Brief, Mr. Newbury summarized Mr. Love’s brief 
as follows: - 

’’Appellee in his brief contends that appellant 
failed to preserve any questions for appellate Review 
because (a) appellant chose to rely on a factual defense, 
and (b) Rules 50 and 51 of the Federal Rules of Civil 
Procedure were not observed. * * *." j 

i 

i 

Mr. Love did not contend that reliance on a factual defence would of 
itself preclude appellate review. Mr. Love never suggested that 
Mr. Newbury lost his chance to appellate review because he failed 
to observe the requirements of Rules 50 and 51, for those rules require 
nothing of any litigant. Mr. Love did contend that since frflr. Newbury 
(1) made no request for a directed verdict at the close of all of the 
evidence, (2) had expressed satisfaction with the instructions given 
by the trial judge to the jury, (3) did not ask for judgment n.o. v., and 
(4) Mr. Newbury did not ask for a new trial, it was legally impossible 
for this Court of Appeals to reverse. Mr. Love pointed out in his brief: - 



14 


(1) That when Mr. Newbury proceeded to present a 
factual defense after the trial court denied his motion for a 
directed verdict, Mr. Newbury lost his right to object to 
that ruling. If Mr. Newbury had wanted to have appellate 
review of any of the questions raised by that motion, it was 
necessary for him to ask for a directed verdict at the close 
of all of the evidence. But, he failed so to do. Therefore, 
Mr. Newbury could not ask this Court of Appeals to re¬ 
examine the denial of his motion for a directed verdict. 

(2) That the Seventh Amendment to the Constitution pro¬ 
hibits free-wheeling review by the appellate courts of the 
United States in civil cases when the judgment under attack 
rests upon a factual determination by a jury in a common 
law action. Under the Seventh Amendment, no fact tried 

by a jury can be otherwise re-examined by an appellate court 
of the United States than according to the rules of appellate 
review as those rules existed in 1791. Since the suit below 
was a civil action well known to the common law (slander), 
and since it was tried to a jury, the Seventh Amendment is 
directly applicable; and, the Seventh Amendment operates as 
a specific limitation on the power of this Court of Appeals. 
Further, since a motion for a directed verdict at the close 
of all the evidence was one of several prerequisites for 
appellate review at common law, and since Mr. Newbury 
made no such motion, this Court of Appeals was without 
power to order a reversal on that ground. 

(3) That for two other reasons there was no way 

for this Court of Appeals to upset the judgment of the lower 

court. Thus (a) it would not be possible to reverse on some 

o9 

highly technical criticism^the instructions given to the jury 
by the trial judge because Mr. Newbury had expressed his 


satisfaction therewith and Rule 51 of the Federal Rules of 


Civil Procedure categorically forbids assigning error to 
an instruction unless the litigant has objected thereto. 

And, (b) according to Rule 50, the party who is denied 
a directed verdict has only 10 days within which to take 

appropriate action; but, Mr. Newbury did nothing ajx>ut it. 

i 

On 16 October 1956, Mr. Love asked this Court of Appeals for 
leave to file a Rejoinder Brief. In that Motion, Mr. Love pointed out 
to this Court that the "basic justification" for the request was "that the 
Reply Brief advances arguments which appellee has never had an oppor 
tunity to answer." The Motion went on to state: - 

I 

"* * *. Although it is true that the arguments in 
the Reply Brief are responsive to issues raised in the 
’Brief for Appellee', the response is in the nature of 
a confession and avoidance, and, even more to! the point, 
the appellant should have included such arguments in 
his forward brief. * * *. Further justification for 
this request appears in the following paragraphs wherein 
are given the specific circumstances which majtch up to 
the foregoing generalization. 

"4. The ’Brief for Appellant’ identified only one 
alleged error committed by the trial court; i.^., the 
’failure to direct a verdict for appellant on the, ground 
that appellant’s statements were either absolutely or 
qualifiedly privileged'(Appellant's Br. 6). The failure 
of a trial judge to direct a verdict may form the basis 
for a reversal; but, the motion for a directed Verdict 
must be one which, when denied, can be appealed. The 
only motion made by the appellant during the cburse of 
the trial was a motion for a directed verdict at the close 
of plaintiff's case. Thereafter, appellant presented 
evidence in defense, and in so doing, appellant waived 
his right to insist upon the motion theretofore made 
(see, Appellee’s Br. p. 8, citing BLAKE v. TRAINER). 

"5. The text of Rule 17(i) of the General ^tules 
of this Court of Appeals reads thus: - 

'POINTS NOT PRESENTED. Points not 
presented according to the rules of the Cburt 
will be disregarded, though the Court, atiits 
option, may notice and pass upon a plain 
error not pointed out or relied upon.' 
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Rule 17(i) obviously refers to this Court’s Rule 17(c)(7) 
which, in specifying the contents of an appellant's brief, 
defines the obligation of an appellant in identifying the 
points on appeal. Rule 17(c)(7) reads thus: - 

’STATEMENT OF POINTS. A concise 
statement of the points on which appellant 
intends to rely, set forth in separate, num¬ 
bered paragraphs. Each point shall refer 
to the alleged error upon which appellant 
intends to rely.' 

In the light of these rules, it seems to appellee that 
unless the excepting clause of Rule I7(i) be invoked, the 
appellant must stand or fall upon the issue of whether the 
denial of his motion for a directed verdict is reviewable. 
If the excepting clause is not invoked [and appellant dis¬ 
claims any appeal to that discretion — see Appellant’s 
Reply Br. p. 5 where he says 'there is no occasion to 
invoke this Court’s Rule 17(i)’], it seems to appellee 
that there is no serious question in this appeal because 
the only error designated by appellant was the failure 
of the trial judge to direct a verdict at the close of 
appellee's case, and as previously pointed out, when 
appellant thereafter presented evidence he waived any 
right to assign error to that ruling. 

"6. The foregoing is a summary of part of the 
argument in the Appellee’s Brief which the Appellant 
seeks to answer in his Reply Brief. Appellant’s for¬ 
ward brief should have presented authorities and argu¬ 
ments to show, if possible, that the issues debated 
therein were open for review by this Court. If appellant 
had done that, there would have been no need for ap¬ 
pellee to ask leave to file a response, for appellee 
could have replied to that argument in his regular brief. 
Due to appellant's failure to demonstrate the reviewa¬ 
bility of the point of error he relied upon, it was ap¬ 
pellee's task to expose that defect. As the matter 
now stands, appellant is apparently contending for sub¬ 
stantial justice and defending against an argument which 
he presumably regards as founded upon a mechanical 
concept. Appellee should be allowed one opportunity 
to answer in writing. 

"7. 1 Appellee is not an apologist for mechanical 
jurisprudence. Technical rules ought to be obeyed; 
but, the failure to comply with a rule which exists 
only to regulate procedure is, in appellee’s opinion, 
a failure which should not be allowed to frustrate the 



reason for which rules of procedure (and the cdurts 
themselves) exist. The appellee considers the cited 
Rule 17(c)(7) to be the sort of rule which, when not 
fully complied with, ought not to entail dire conse¬ 
quences simply because it was not followed. Simi- 
larily, the fact that a lawyer does not reiterate an 
objection during the course of a trial should not be 
grounds for depriving his client of justice. But, 
there is no need to contend for such a view, for 
the law is already in accord; see, Rule 46 of the 
Federal Rules of Civil Procedure, 28 USCA fol- 
lowing[2072];and, Rule 51 is not to the contrary. 

The fact that Rule 50(a) allows a motion for a directed 
verdict to be made without waiving or reserving the 
right to present the defendant’s case does not suggest 
that the defendant shall be presumed to object to every 
subsequent action of the trial court if his motion is 
overruled, nor does it excuse a litigant from shaking 
such subsequent motions as are required under the 
Seventh Amendment as construed by the Supreme Court 
(see, Appellee’s Br. 6). Suitable reply should! be 
permitted to appellant’s argument. 

”8. Doubtless, this Court will have little, if 
any, difficulty in seeing that the argument and autho¬ 
rities cited in appellant’s Reply Brief are inapplicable, 
but appellee would be remiss in his obligation to this 
Court if he did not offer to assist in that process. In 
order, therefore, to clarify the issue in this appeal 
and to demonstrate the inapplicability of the authorities 
that the appellant cites in the Reply Brief, leave to file 
a rejoinder is requested. The rejoinder should come 
to not more than 10 or 11 pages when printed. V 

On 31 October 1956, this Court entered an Order denying Mr. Love’s 
request for leave to file a Rejoinder Brief. In pertinent part, that 
Order reads thus: - 

i 

"ORDERED that the aforesaid motion be, and it 
is hereby, denied, without prejudice to appellee’s 
handing to the Court at the time of argument for 
filing and serving upon opposing counsel, if he! is 
so advised, a statement as to additional citations 
without comment thereon. ’’ (Underscoring ad^ed). 

Having been denied the normal right to brief his answer to wholly new 
argument, Mr. Love declined to submit a mere list of cases. 
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The present decision does not mention any of the authorities 
relied upon by Mr. Love and it fails to explain how an appellant can 
object to a ruling of the lower court when he waived objection to that 
ruling in the lower court. 

JUSTIFICATION FOR REHEARING EN BANC 

An article by the late Chief Judge Harold M. Stephens in the 
March 1953 issue of the Journal of the Bar Association of the District 
of Columbia (Vol. 20, pp. 103-110) gives a clear and useful indication 
as to at least three classes of cases in which hearings or rehearings 
en banc have been authorized in this circuit. The three classifications 
are as follows: - 

"(1) Case involving a question whether a 
decision of the court should be overruled; 

"(2) Cases involving a question as to the 
power of the courts; and 

”(3) Cases involving a question of extra¬ 
ordinary public importance.” 

Mr. Love submits that the alternative petition for a rehearing 
en banc falls squarely within the first two of these categories, and in 
a broad sense, Class 3 is also involved. 

As to Class 1, the present decision is opposed to, and has the 
effect of overruling, BLAKE v. TRAINER (1945) 79 US App DC 360, 

148 F2d 10. Thus, it is declared in BLAKE v TRAINER that when a 
defendant present evidence after his motion for a directed verdict 
is denied, he waives objection to the denial of that motion (footnote 
2 on page 363 of 79 US App DC quoted supra). It is clear from the 
Statement of Points in the Brief for Appellant (page 6) that the only 
error assigned to the court below was the denial of the motion which 
Mr. Newbury made at the end of plaintiff's case — and Mr. Newbury 
cannot (while BLAKE v. TRAINER remains law) predicate error on 
that ruling, nor can this Court of Appeals predicate a reversal upon 
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that ruling. If this Court wishes to repudiate BLAKE v TRAINER, it 
should do so in such a manner that the Bar may know that! it has done 
so. BLAKE v TRAINER is only one of many cases which thus declares 
the law; see, also, NOVICK v GOULDSBERRY (Alaska-1949) 173 
F2d 496; CAPITAL TRANSP. CO. v COMPTON (Ark-1951^ 187 F2d 844; 
AUTO TRANSPORT v POTTER (Mo-1952) 197 F2d 907; MINNEHAHA 
COUNTY v KELLEY (SoDak-1945) 150 F2d 356; GEO D. HORNING 
INC. v McALLEENAN (Va-1945) 149 F2d 561, cert, den .j 326 US 761; 
indeed, it has even been held that if a trial judge reserve^ ruling of 

a mid-trial motion for a directed verdict, the defendant Waives his 

i 

right to object to denial if he proceeds to introduce evidence, O’MALLEY 
v COVER (Neb-1955) 221 F2d 156. And it does not matter whether 
the mid-trial motion be called a motion for dismissal, fc^r the rule 
is exactly the same as in the case of a motion for a directed verdict— 
i. e., when the defendant introduces evidence after a mid-trial motion 
of dismissal is denied, he waives his right to object to tlje denial of 
that motion; see, BOULTER v COM’L. STD. INS. CO. (<talif-1949) 

175 F2d 763; RUUD v AMERICAN P. & P. CO. (Idaho-1949) 177 
F2d 538; BOSTON INS. CO. v FISHER (Mo-1951) 185 F2il 977; BATES 
v MILLER (NY-1943) 133 F2d 645, cert. den. 320 US 21<j); R.D. COLE 
MFG. CO. v MENDENHALL (No. Car-1917) 240 Fed 64}; BACH v 
FRIDEN CALCULATING MACHINE CCL. (Ohio-1945) 148 F2d 407; 
MONOLITH PORTLAND MIDWEST CO. v WESTERN PUBLIC SERVICE 
CO. (Wyo-1944) 142 F2d 857. 

It might be suggested (by those who may be expected to oppose 

i ' 

the instant petition) that the present decision is not inconsistent with 
BLAKE v TRAINER. Presumably, anyone who undertakes to support 
the present decision would have to predicate his argument on the proposi¬ 
tion that the present decision speaks of a judgment of dismissal rather 
than a directed verdict. However, whoever would undertake to 
rationalize the present decision with BLAKE v TRAINER on that basis 
would have at least two questions to answer. First, how can a motion 
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which is stated to be a motion for a directed verdict be regarded as 
a motion to dismiss when the proper motion would, at the time and 
place, be a motion for a directed verdict? Second , what legal sig¬ 
nificance could attach to the distinction between the two labels "motion 
for a directed verdict” and "motion to dismiss” when the request is 
made in a civil case at the close of plaintiff’s evidence in a jury trial 
of a common law action? If there are respectable answers to these 
questions which would tend to support the present decision, the conse¬ 
quences of any rule fashioned out of their material would be far reaching 
and should be carefully examined by the whole bench of this Court before 
being promulgated. 

It is true that the present decision does not, in precise terms, 
declare that this Court of Appeals can predicate a reversal on objections 
to a ruling of the court below when the litigant waived his objections 
to that ruling. However, that is the net effect of the present decision. 
One of the most serious deficiencies in the present decision is its failure 
to state with frankness that that is what it does hold. 

It is respectfully submitted that it was pointless for the present 
decision to speak of "a judgment of dismissal" as having been a judgment 
which the court below should have entered. The court below was not 
asked to enter such a judgment at any time when the facts which the 
present decision itself deems pertinent were before any judge in the 
court below (see page 4 of Mr. Newbury's Reply Brief in which that 
point is made). Rule 7 (b)(1) of the Federal Rules of Civil Procedure 
makes it abundantly clear that a litigant must make a motion to the 
court before he can be entitled to an appropriate order. Since no motion 
for dismissal of the complaint was made, it was legally impossible for 
this Court of Appeals (as a court of errors under the Seventh Amend¬ 
ment) to predicate a reversal on the failure of the court below to enter 
"a judgment of dismissal." Of course, there is the footnote to the 
last sentence of the present decision which reads thus: - 
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"This defense was adequately, if inartistically, 
asserted in the District Court." 

Quite aside from the fact that the present decision misconceives the 
defense asserted by Mr. Newbury, that footnote is a curious one. It 
speaks of "this defense " when the determinative question |was whether 
any ruling of the trial judge was open for review on appeal. Although 

I 

the present decision speaks of "this defense" as having b^en "asserted 
in the District Court", it did not (s ince it could not) show that the trial 
judge was asked to dismiss the complaint because of "this defense." 
Further, even if it could be shown that Mr. Newbury had asked the 
trial judge to dismiss the complaint, the fact would still be that 

Mr. Newbury failed to save any question for appellate review. 

i 

| 

Without trespassing upon the Argument in this petition, it may 
be further pointed out by way of a justification of a rehearing en banc 
that the rule in BLAKE v TRAINER (i.e., the statement which makes 
it clear that objection to a motion for a directed verdict ^s waived if 
the defendant introduces defensive evidence) is a rule that cannot be 
disregarded without the most serious consequences even j apart from 
the Constitutional aspects. Thus, as developed in this litigation in 
the trial court, Mr. Newbury himself tendered testimony which made 
it clear that if he had replied to the inquiry from Mr. Maginnis 
respecting Mr. Love, he would have been acting in direct contradic¬ 
tion or disregard of explicit orders which had been giveri to him. 

That fact came to light after the motion for a directed verdict was 
denied. In the mid-trial motion, before Mr. Newbury put on his own 
case, his trial attorney had contended that 

I 

". . . [I]f there was such a telephone call [in 1952] 

... the conversation [with Mr. Maginnis] was probably 
had with Mr. Newbury within the scope of his official 

authority ..." (JA-56 - underscoring added). 

. 

When Mr. Newbury himself punctured that probability (JA-66/67), the 
whole fabric of the already dead mid-trial motion disintegrated. Since 
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that motion has no significance in this Court of Appeals it need not 
be reviewed, but it may nevertheless be observed that the final link 
of that argument was that in answering any inquiry about Mr. Love, 

Mr. Newbury would "probably” have been acting "within the scope of 
his official authority." 

Is it not clear that trials are had to avoid the pitfalls of pre¬ 
suming facts ? Pleadings are merely means to an end, and that end is 
the trial itself. So too with mid-trial motions; they exist for specific 
ends only — i.e., to arrive at a final judgment. When a trial is had, 
the pleadings are no longer a sufficient basis for determining the 
rights of the parties. And when a mid-trial motion is denied, whatso¬ 
ever be its denomination, that motion can never again be the basis upon 
which the rights of the parties can be adjudicated if the defendant goes 
forward and presents evidence. 

As to the second en banc ground given by the late Chief Judge 
Stephens, it is respectfully submitted that the present decision presents 
a serious question as to the power of this Court of Appeals. As will 
appear to any qualified reader who will compare the record in this case 
with the present decision, this Court’s decision is repudiated by the 
record; and, further, it disregards the Seventh Amendment to the Con¬ 
stitution of the United States and flies in the teeth of various Supreme 
Court decisions which define limits of the powers of United States Courts 
of Appeals in reviewing case protected by the Seventh Amendment. In 
one sense, such criticisms of the present decision are mere charges 
of error. But in another sense, such criticisms constitute a direct 
challenge to the power of this Court, and if that challenge is denied 
by this Court en banc, Mr. Love submits that it will have ruled en banc 
that it does have the power to disregard the Seventh Amendment, ap¬ 
plicable Supreme Court decisions, and to predicate a decision upon 
considerations and facts which are wholly inconsistent with the 
record before it. 
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As to the third class of cases mentioned by the late! Chief Judge 
Stephens, it is respectfully suggested that any decision 'which gives 
or seems to give preference to a litigant who is a government officer 

I 

at the expense of the legal and Constitutional rights of a private litigant, 
is a case which necessarily involves a question of great and grave public 
importance. The best test by which it may be determined whether this 

is such a case is in the answer which this Court and the pembers of the 

. 

Bar would give to the following question: - 

i 

If the material facts in this case had been reversed 
(i. e., if Mr. Love had lost in the court below and if he 
had failed, as Mr. Newbury did, to take such bteps as 
were essential to obtaining appellate review) Would this 
Court of Appeals have omitted all reference in its decision 
to his failure to preserve his right to appellate review? 

i 

I 

ERRORS ASSIGNED TO THE PRESENT DECISION 

I 

i 

i 

1. It was error for this Court to declare that Mr. I Newbury "con¬ 
tended below that the statements complained of were notj actionable, even 
if defamatory, because (1) he made them in connection With his official 
duties; and (2) he made them in reply to an inquiry fromj appellee's 
attorney and his reply was not malicious and did not go beyond the 
inquiry." The record discloses that Mr. Newbury swore under oath 
that he made no statement to Mr. Maginnis about Mr. Love, and that 

if he had done so he, Newbury, would have violated official orders. 

I 

2. It was error for this Court to suggest that "a judgment of dis¬ 
missal should have been entered on [the] ground [that] appellant's state¬ 
ments were made in the proper performance of his official duties 

[and were] therefore, absolutely privileged." This was error for two 
reasons; (a) no motion for dismissal was made, and thb only thing that 
could conceivably be regarded as a motion to dismiss was a mid-trial 
motion for a directed verdict which was denied; and, objection to that 

ruling was waived by Mr. Newbury when he proceeded to put on his 

j 

defense; (b) it was bootless and entirely inappropriate fbr this Court 
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to attempt to characterize a straightforward motion for a directed verdict 
as a motion to dismiss; bootless because the Seventh Amendment makes 
it legally impossible in the legal circumstances surrounding this appeal 
for any significant legal distinction to attach to the difference in nomen¬ 
clature even if there were one; and, inappropriate since Mr. Newbury’s 
trial lawyer, as well as his battery of lawyers on appeal, well knew that 
the mid-trial motion was a motion for a directed verdict and they them¬ 
selves so denominated it. 

3. It was error for this Court to disregard the Seventh Amendment 
and to disregard the rule in BLAKE v TRAINER, supra. There is nothing 
in the present decision which shows that Mr. Newbury was in a position 
in this Court of Appeals to challenge any action taken in the court below. 

In the absence of such a showing after Mr. Love advised this Court of 
that deficiency, this Court could not reverse the lower court unless or 
until that issue were resolved favorably to Mr. Newbury. 

4. It was error for the present decision to ignore Rule 50(b) of 
the Federal Rules of Civil Procedure which makes it impossible for this 
Court to give final judgment to an appellant unless, within ten days after 
verdict in a common law action, the trial court is asked to enter judg¬ 
ment n.o. v. 


THE PETITION 

Mr. Love respectfully petitions this Court of Appeals (1) to rehear 
this cause for the reasons stated and argued herein, or alternatively (2) 
to rehear this cause en banc for the reasons stated and argued herein. 

Counsel for Mr. Love (by his signature hereto affixed) certifies 
that this petition (i. e., both alternatives) is filed in good faith and 
not for the purpose of delay. 

Respectfully submitted, 

Charles F. O’Neall 

1625 K Street, N.W. 

Washington 6, D. C 

Attorney for Petitioner 


SUMMARY OF THE ARGUMENT 


The present decision is predicated upon a misconception of the 
contention relied upon by Mr. Newbury in the court below. On that 
ground alone the present decision must be vacated. But it does not really 

i 

matter what legal contentions were advanced by Mr. Newbury in the 
court below. After his mid-trial motion for a directed verdict was 
denied, Mr. Newbury introduced his own evidence and, thereby waived 
his right to object to the denial of that motion. Mr. Newbury willingly 
submitted the case to the jury on a straightforward issue of fact. He 
failed to make any of the motions contemplated by Rule 56(b) of the 
Federal Rules of Civil Procedure and, by the terms of the Seventh 
Amendment to the Constitution, Mr. Newbury lost his right to appellate 
review of the judgment entered upon the jury’s verdict in favor of Mr. 
Love. In the light of the facts in this case, and in view of the law of 
the Seventh Amendment and Rule 50(b) as declared by thd Supreme 
Court, this Court of Appeals has no power to upset the judgment of the 
court below. 

| 

ARGUMENT 

1. The Present Decision is Impeached by the Record 

I 

It is a basic postulate of our system of law that eac^h litigant is 

i 

entitled to fight his own lawsuit. When Mr. Newbury wajs served with 

. 

process in Civil Action No. 2375-53, it was up to him toj decide how 
he would defend. He chose to rely on the manifold talents of the office 
of the United States Attorney for the District of Columbia. Since Mr. 
Newbury was a Government Official, and since some paijt of the complaint 
related to acts which were done by Mr. Newbury under color of office, 
the United States Attorney was willing, and did undertake, to defend 
Mr. Newbury in the suit that had been brought by Mr. Lbve. 

At the time of the trial, Mr. Newbury relied upon Mr. Toomey, 
the assistant United States Attorney who was assigned to try the case 
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for Mr. Newbury. As has previously been noted, no distinction is drawn 
in the text of this Petition between the litigants in this case and their 
counsel, for the simple reason that a duly qualified attorney-at-law is 
the lawful spokesman for his client. o 

It is evident from the "Sixth Defense" in his Answer to Mr. Love’s 
Complaint, that Mr. Newbury realized that he was obligated to prove 
privilege if he relied upon such a defense. Privilege, of course, is in 
the nature of a confession and avoidance; and, as is made clear by Rule 
8 of the Federal Rules of Civil Procedure, such an affirmative defense 
must be pleaded by the defendant who relies upon the privilege. And, 
each pleader must prove his own plea. It is equally clear from the 
"Sixth Defense" that Mr. Newbury intended to rely upon privilege only 
as to such statements as he admitted making. 

It is to be noted from the opening statement to the jury that Mr. 
Newbury, speaking through Mr. Toomey, made it clear that he had no 
intention of relying on privilege insofar as concerned the 1952 telephone 
conversation; thus, in his opening statement to the jury Mr. Toomey 
said: - 

"There has been reference made to the fact that a 
Mr. Maginnis, an attorney in Washington, called Mr. 

Newbury and that Mr. Newbury in the course of that 
conversation repeated this defamatory matter [about 
Mr. Love] over the telephone, sometime between 
May 1952 and May 1953 * * *. We will show to you that 
simply is not the fact; I will say no more than that, it 
is not so and we will show you that it is not so. " 

(JA-l8 - Underscoring added). 

Mr. Newbury at all times during the trial contended simply and 
straight-forwardly that he had not made any statements over the tele¬ 
phone to Mr. Maginnis about Mr. Love at any time. 

Although the "Sixth Defense" in Mr. Newbury’s Answer raises 
the defense of privilege, it is evident from the Reply Brief for Appellant 
that at the time the "Sixth Defense" was written, the 1952 telephone 
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conversation was not contemplated by the pleader. Thus, on page 4 of 
the Reply Brief for Appellant, Mr. Newbury said that his! motion for 
a directed verdict at the conclusion of Mr. Love f s case iiji chief "served 
to interject [his defense to the 1952 telephone conversation] into the 
case for the first time." 

The defense upon which Mr. Newbury relied as to the allegations 
concerning the 1952 telephone conversation was a flat denial. Mr. 
Newbury might well have chosen to admit that he made the statements 
to Mr. Maginnis (or, at least, to not deny the making of the statements) 
and to offer such proof as he could to support a contention that (1) that 
the alleged statements were made on a privileged occasion; (2) the state* 
ments charged to him were without malice; (3) that the statements 
attributed to him went only so far as was necessary to reply to the 

inquiry allegedly made of him; and (4) that it would have constituted 

i 

a proper performance of his official duties for him to have made the 
alleged statements. Each of those contentions, of course, raise factual 
issues. Each was a suitable question for the jury the defense of pri¬ 
vilege was to be interposed. Mr. Love would have been glad to go to the 

i 

jury on any or all of those factual issues. However, as both his Answer 
and his opening statement to the jury — indeed, the whole record — 
makes clear, privilege was not the defense upon which Mr. Newbury 
relied. He defended one step ahead of privilege. He denied making the 
statements. Having elected in his opening statement to defend at the 
very threshold of privilege, Mr. Newbury released Mr. Love from 
any obligation to negate such issues as relate to the defense of privi¬ 
lege; i.e., the nature of the occasion on which the statements were made, 
the question of malice, the question as to the relation between the 
scope of the inquiry and the extent of the answer, the issue of truth, 
reasonableness, or alternatively the performance of an Official 
duty. Mr. Newbury — wisely or unwisely — went to thd jury on factual 
issues that cut off any issue related to privilege. He cannot now be 
heard to complain because he lost. 
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There is no obligation upon a litigant to plead privilege as a 
defense to a suit for slander. If a litigant chooses to rely exclusively 
upon the factual defense that he did not make any statements concerning 
the plaintiff, he is free to do so. And, if a litigant so to defend, 
this Court of Appeals has neither right nor power to retry that case 

i 

for him or to make it appear that he defended on grounds which he 
did not defend upon. 

In view of the record in this case, it cannot be doubted but 
that it was error for the present decision to declare that appellant 
contended below that the statements complained of were not actionable, 
even if defamatory because (1) he made them in connection with his 
official duties, (2) he made them in reply to inquiry from appellee's 
attorneys, and his reply was not malicious, and did not go beyond 
the inquiry. Of course, the foregoing statement is correct insofar as 
concerns certain aspects of Mr. Love's case, for as to some of the 
charges in the complaint, Mr. Newbury did plead privilege. And he 
was sustained. But, those aspects were taken from the jury and were 
not and are not before this Court. As to the 1952 telephone conversation 
the only incident passed on by the jury in the court below and the only 

incident of interest in the present record — Mr. Love did not rely upon 

! 

privilege, but did rely totally on the factual defense of "no such state¬ 
ment. " 

It is evident that the present decision rests squarely upon a mis¬ 
conception as to what was contended in the court below. Since the 
present decision misconceives the nature of the contention in the court 
below, the decision which purports to uphold the validity of that con¬ 
tention is necessarily invalid. 

2. The Legal Theory of the Present Decision Is Invalid 

The apparent holding of the present decision is that it was error 
for the trial judge to deny the mid-trial motion made by Mr. Newbury 

i 

at the conclusion of Mr. Love’s case. Presumably (for the present 
decision does not undertake to explain), the legal theory upon which 
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that conclusion is reached is, simply, that a motion for a mid-trial 
judgment of dismissal is not waived even if the movant thereafter in¬ 
troduces evidence on his own behalf. The invalidity of that proposition 

i 

is amply demonstrated by the several cases cited on pagel 19 of the 
instant petition. Further, however, even if this Court of! Appeals 
were willing to overthrow the clear rule on waiver, this Court is still 
unable, lawfully, to reverse the court below. Thus, as lias been pointed 
out in the Brief for Appellee, the Seventh Amendment to the Constitution, 
as well as applicable Supreme Court decisions, makes it clear that when 
a litigant fails to take appropriate steps in the trial court to preserve 
his right to appellate review, the appellate court is powerless to assist 
him. Rule 50(b) of the Federal Rules oi Civil Procedure makes this 
quite clear. And, of course, the present decision tendeifs no theory 
upon which it can justify its failure to take account of the Seventh Amend¬ 
ment and Rule 50(b). 

I 

It is respectfully submitted that the present decision is in direct 
violation of the clear commands of applicable Supreme Court decisions. 

In addition to the cases cited in the Brief for Appellee (which by this 
reference is incorporated herein), this Court’s attention is invited to 
JOHNSON v NEW YORK, N.H. & H.R.R. CO. (1952) 344 US 48, 73 SCt, 
25, 97 LEd 77. In that case, the petitioner Johnson hadjfiled suit 
against the railroad company for wrongful death under tlje Jones Act, 

46 USC 688: - 

i 

* * * When the evidence was all in, th^ railroad 
moved to dismiss the complaint and also asked for a 
directed verdict in its favor . . . 

Some such motion was indispensable to preserve the right to appellate 
review. Mr. Newbury made no such motion. 

The trial court reserved decision on the motion, sub¬ 
mitted the case to the jury, a verdict of $20j 000 was 
returned for petitioner, and judgment was entered 
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on the verdict. Within ten days after reception of 
the verdict the railroad moved to have the verdict 
set aside on the ground that it was excessive, con¬ 
trary to the law, to the evidence, to the weight of the 
evidence. 

A motion within ten days ’’after the reception of a verdict” is indispensable 

to any appellate review. Mr. Newbury made no such motion. 

More than two months later this motion was denied; 
in the same order denying that motion the court also 
denied the pre-verdict motions for dismissal and 
for a directed verdict on which action had been re¬ 
served prior to verdict. Holding that the motion for 
a directed verdict should have been granted, the Court 
of Appeals reversed. * * * . . . [T]his reversal re¬ 
quires the District Court to enter judgment for the 
railroad notwithstanding the verdict, thereby depriving 
petitioner of another trial. 

The present decision deprives Mr. Love ’’of another trial” even though 

there was no pretense of compliance with Rule 50(b). 

Whether the Court of Appeals could direct such a 
judgment consistently with Rule 50 (b) of the Federal 
Rules of Civil Procedure is the single question we 
granted certiorari to review. 343 U.S. 397. 

On several recent occasions we have considered 
Rule 50(b). We have said that in the absence of a 
motion for judgment notwithstanding the verdict 
made in the trial court within ten days after recep¬ 
tion of a verdict the rule forbids the trial judge or an 
appellate court to enter such a judgment. CONE v 
WEST VIRGINIA PULP & PAPER CO., 330 U.S. 212. 

We repeated that construction of the rule in GLOBE 
LIQUOR CO. v SAN ROMAN, 332 U.S. 571, and re¬ 
emphasized it in FOUNTAIN v FILSON, 336 U.S. 681. 

Although this respondent made several motions 
it did not as the rule requires move within ten days 
after verdict ’to have judgment entered in accordance 
with his [its] motion for a directed verdict. ’ We are 
told, however, in respondent’s brief that its motion 
to set aside the verdict ’was intended to be a motion 
for judgment in its favor or for a new trial' and that 
'[ojbviously respondent did not merely want the verdict 
to be set aside but wanted the relief that invariably 
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follows such a setting aside on the grounds urged: a 
judgment in its favor or a new trial. * The defect in 
this argument is that respondent’s motions cannot be 
measured by its unexpressed intention or want^. 

i 

For even stronger reason, this observation applies to the present case. 

Thus, even Mr. Newbury’s Reply Brief fails to say what his mid-trial 

I 

motion really was, what it really expressed, and what it |really wanted. 

His description of that maneuver is negative [’’The motion thus was not 

directed to the sufficiency of the evidence nor within the purview of . . . 

Rule 50 * * * Nor was it one under Rule 41(b)] and the closest he came 

to saying anything affirmative was that the motion ’’can be viewed as a 

renewal of a motion to dismiss which was implicit in the [appellant's 

"" 

motion for summary judgment. ” 

Neither the trial judge nor the Court of Appeals ap¬ 
pears to have treated the motion to set aside the 
verdict as asking for anything but that. And surely 
petitioner is not to have her opportunity to remedy 
any shortcomings in her case jeopardized by a failure 
to fathom the unspoken hopes of respondent’s counsel. 
Respondent’s motion should be treated as nothing but 
what it actually was, one to set aside the verdict - 
not one to enter judgment notwithstanding the verdict. 

Respondent separately argues that a trial [judge’s 
express reservation of decision on motion for a directed 
verdict relieves a party from any duty whatever under 
50 (b) to make a motion for judgment after vei)dict. 

This contention not only flies in the teeth of the rule's 
unambiguous language but if sustained would undermine 
safeguards for litigants some of which have been pointed 
out in prior cases. The rule carefully sets oqt the steps 
and procedures to be followed by the parties ajs a pre¬ 
requisite to entry of judgments notwithstanding an ad¬ 
verse jury verdict [Citation]. It was adopted following 
confusion in this field brought about in part by three 
cases decided by this Court, SLOCUM v NEW YORK 
LIFE INS. CO., 228 U.S. 364; BALTIMORE & CARO¬ 
LINA LINE, INC. v REDMAN, 295 U.S. 654; and 
AETNA INS. CO. v KENNEDY, 301 U.S. 389^ The 
SLOCUM case was understood to hold that the Seventh 
Amendment forbade United States courts to eiiter judgments 
in favor of one party after jury verdict in favor of the 
other. The REDMAN case tried in New York held that 
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the Seventh Amendment did not forbid entry of judg¬ 
ment notwithstanding a verdict where, prior to the 
verdict, the trial judge, following New York pro¬ 
cedure, had expressly reserved his decision on a 
motion for a directed verdict. The New York Dis¬ 
trict Court was authorized to follow this state prac¬ 
tice because of the Conformity Act, R.S. (1878) 

Sec. 914. Thus the REDMAN case did not purport 
to adopt New York procedure for the general guidance 
of federal courts. Later the KENNEDY case cast 
doubt on the REDMAN holding, at least as to its 
scope. In the KENNEDY case plaintiff’s request 
for directed verdict had not been followed by a 
timely motion for judgment notwithstanding the 
verdict as required by Pennsylvania law. Failure 
to conform to this Pennsylvania practice was a 
reason given by this Court for finding lack of 
power in the District Court to enter judgment con¬ 
trary to the verdict. 

Rule 50(b) was designed to provide a precise 
plan to end the prevailing confusion about directed 
verdicts and motions for judgments notwithstanding 
verdicts. State procedure was no longer to control 
federal courts as it had in the REDMAN and KENNEDY 
cases. Federal courts were to be guided by this new 
rule, which provided its own exclusive procedural 
program. It rejected the New York procedure applied 
in the REDMAN case, which permitted judgment to be 
set aside even though no motion to do so had been filed 
after verdict. Instead it approached more closely the 
Pennsylvania rule, relied on in the KENNEDY case, 
under which judgments contrary to verdicts would not 
be awarded in the absence of specific timely motions 
for them. But Rule 50(b) departed from the New York 
and Pennsylvania procedures by making it wholly un¬ 
necessary for a judge to make an express reservations 
of his decision on a motion for directed verdict. The 
rule itself made the reservation automatic. A court 
is always ’deemed to have submitted the action to 
the jury subject to a later determination’ of the right 
to a directed verdict if a motion for judgment notwith¬ 
standing the verdict is made ’within 10 days after the 

reception of a verdict.' This requirement of 

a timely application for judgment after verdict is not 
an idle motion. This verdict solves factual questions 
against the post-verdict movant and thus emphasizes 
the importance of the legal issues. 
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Of course, there were no legal issues left in the court below. Mr. New¬ 
bury well knew that he had thrown away any reliance on ajiy legal proposi 
tion and that he had gone to the jury on straightforward factual issues, 
and had lost. 

The movant can also ask for a new trial either |for 
errors of law or on discretionary grounds. The require¬ 
ment for timely motion after verdict is thus anj essential 
part of the rule, firmly grounded in principles of fair¬ 
ness. See CONE v WEST VIRGINIA PULP & PAPER 
CO., supra, at 217-218. Poor support for its abandon¬ 
ment would be afforded by the mere fact that a! judge 
makes an express reservation of a decision wl^ich the 
rule reserves regardless of what the judge does. 

Rule 50(b) as written and as construed by Us in 
not difficult to understand or to observe. Rewriting 
the rule to fit counsel's unexpressed wants an4 inten¬ 
tions would make it easy to reintroduce the saijne type 
of confusion and uncertainty the rule was adopted to end. 

In 1946 this Court was asked to adopt an amendment to 
the rule which would have given appellate courjts power 
to enter judgments for parties who, like this respondent, 
had made no timely motion for judgment notwithstanding 
the verdict. We did not adopt the amendment then. 

5 Moore, Federal Practice (2d ed. 1951), 50.01 [7], 

50.01 [9], 50.11. No sufficiently persuasive reasons 
are presented why we should do so now under the guise 
of interpretation. 

Respondent made a motion to set aside the verdict 
and for new trial within the time required by Rule 50(b). 

It failed to comply with permission given by 50(b) to 
move for judgment n. o. v. after the verdict. I^i this 
situation respondent is entitled only to a new tj:ial not 
to a judgment in its favor. 

Mr. Newbury asked for neither. He is therefore entitled to neither. 

The judgment of the Court of Appeals is vacated and the 
cause is remanded to it for further proceedings consistent 
with this opinion. 

Not only does the present decision "fly in the teethf’ of JOHNSON 
v NEW YORK, etc., but it flies in the teeth of the Seventh Amendment 
as has been made clear in the Brief for Appellee. In addition to the 
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language therein quoted from the Supreme Court decision cited on 
page 6 of that brief, this Court’s attention is invited to the following 
language found in ROCHIN v CALIFORNIA (1952) 342 US 165, 169/170, 
72 SCt 205, 96 LEd 183, 25 ALRed 1396: - 

”* * * [T]he requirements of the Sixth and Seventh 
Amendments for trial by jury in the federal courts 
have a rigid meaning. No changes or chances can 
alter the content ...” 

3. The Present Decision ignores BLAKE v TRAINER and 
the Seventh Amendment 

It is interesting to observe that Mr. Love did not even ask for 
a directed verdict at the end of Mr. Love’s opening statement. As has 
been made abundantly clear in the Statement of the Case for Rehearing, 
Mr. Newbury made only one motion in the trial court. That motion was 
denominated by Mr. Newbury’s own attorney as a motion ”to direct 
the jury to enter a verdict in defendant’s favor” (JA-48). That 
motion was denied. When that motion was denied, Mr. Newbury had 
two courses of action open to him. (1) He could have stood fast upon 
such legal rights as he then might have considered himself to possess, 
and seek a review by this Court of Appeals on the theory that the evi¬ 
dence presented by Mr. Love could not sustain a judgment against him. 
(2) He could have proceeded to present such evidence in his own defense 
as he deemed necessary to support his contention. Mr. Newbury chose 
the second course of action. When Mr. Newbury proceeded to present 
evidence after the trial judge denied his motion for a directed verdict, 
Mr. Newbury lost his right to object to that ruling. In the words of 
BLAKE v TRAINER, supra: - 

’’After the motion for a directed verdict at the 
close of plaintiff’s case was overruled, defendant 
went forward and presented his defense. Having 
proceeded to put on his defense, defendant thereby 
waived his objection to the ruling denying his motion 
for a directed verdict at the close of plaintiff’s case. ” 
(Underscoring added for the sake of clarity). 



Mr. Newbury ran no real risk in presenting evidence after a 
motion for a directed verdict was denied. To preserve his right to 

I 

contend that plaintiff's case could not support a judgment against him, 
all that Mr. Newbury had to do was to make another motion for a directed 
verdict at the close of all the evidence. However, Mr. Newbury did not 
make a second motion. Instead, Mr. Newbury was quite willing to go to 
the jury on the simple defense that he had made no defamatory statements 
concerning Mr. Love over the telephone in 1952. In the Words of Judge 
Swann in FLINT v YOUNGSTOWN SHEET & TUBE CO. (2nb Cir-1944) 

143 F2d 923 [later paraphrased by Judge Proctor in ERSLER v SCHNEIDER 
CORP. (1951) 88 US App DC 371, 188 F2d 1022]: - 

* * * If the plaintiffs [here, read ’’defendant''] 
wished to assert that there was no case to go to the 
jury, they were bound to move for a directed verdict. 

They may not take a verdict and then complain that 
it is not what they expected; or at least their rjght 
to complain ends with the trial judge. [Citatioh]. 

Under federal practice an appellate court will Cot 
consider the question of the sufficiency of the Evi¬ 
dence in the absence of a request for an instructed 
verdict. [Four citations]. * * (143 F2d atj 924). 

Instead of facing up to the facts in this case, the present decision 

| 

not only undertook to prove that Mr. Newbury relied on Contentions in the 
court below which he did not rely on, but the present decision further 
made it appear that Mr. Newbury had asked the trial judge to dismiss 
the complaint, that the motion for dismissal was denied, and that this 
Court had the power and authority to reverse that order cjrf the lower 
court. It was error for the panel responsible for the present decision 

A 

to undertake to do either of these things. Mr. Newbury never asked the 
trial judge to dismiss the complaint on any grounds, much less on the 
grounds specified by the present decision. Mr. Newbury’s only motion 

I 

in the court below was a mid-trial motion for a directed verdict, and 
that motion was denied. 

Of course, the Reply Brief for Appellant undertook to convince 
this Court of the proposition that the action by the trial jjidge in denying 
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the motion made by Mr. Newbury at the end of Mr. Love’s case was an 
an action which could be reviewed and reversed by this Court of Appeals. 
That argument was not repeated by this Court in its present decision. 
Possibly, this Court itself was as unable to understand the sense of that 
argument as counsel for Mr. Love. Even if it could be assumed that 
the mid-trial motion made by Mr. Newbury in the court below was a 
wholly new legal maneuver — it will be remembered that Mr. Newbury’s 
attorney never undertook to say exactly what that motion was, but instead 
he merely tried to make it appear it was not one thing or the other — 
the law still would preclude review of the denial of that motion for the 
simple reason that after it was denied, Mr. Newbury introduced evidence 
and chose to go to the jury on a straightforward factual issue without 
taking any steps to preserve his right to challenge the sufficiency of 
plaintiff’s evidence. Mr. Newbury gambled and lost. It is true he 
might have hedged on his gamble by making an appropriate motion at 
the end of all the evidence, but Mr. Newbury did not even choose to 
hedge. And, he was not required to do so. Having gone to the jury on 
a straightforward factual issue without preserving the right to appellate 
review, Mr. Newbury lost forever his chance to have any appellate 
court review the denial of any of the rulings of the trial court which 
related to the sufficiency of plaintiff’s case. After all, Rule 50(b) is 
permissive only. 

4. The Present Decision Violated Rule 50(b) 

The decision in JOHNSON v NEW YORK N. H. & H. R. CO., pre¬ 
viously cited and quoted from at length above, establishes beyond legiti¬ 
mate argument that the present decision violates Rule 50(b) of the Federal 
Rules of Civil Procedure. 


CONCLUSION 


be 

or 


For the reasons hereinbefore given, the present decision 
vacated and this cause should be reheard either by the same 
by this Court of Appeals en banc. 


should 

panel 
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